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INTRODUCTORY STATEMENT. 


This May number, the appearance of which has been unavoid- 
ably delayed, contains some reprinted material which appeared 
later than May. The reason for this is that it seemed desirable to 
bring this material promptly to the attention of the bar regardless 
of the formal date of this number. This is especially true of the cir- 
cular letter of the Administrative Committee of the District Courts 
to the justices and other officials of those courts dated ‘‘July 2’’. 
We advise not only those members of the bar who practice in the 
district courts, but all who are interested in the gradual develop- 
ment of our judicial system to read this letter through. It shows 
clearly the character of the valuable and devoted services which 
Judge Milliken, Judge McDonald and Judge Hibbard have given 
in addition to their other judicial work. 

As pointed out in the note which we have added at the end of 
the letter, the history of the work of this Administrative Committee 
since its creation by the act of 1922, not only justifies its existence, 
but, following as it did the important development of the Municipal 
Court of the City of Boston sigee 1912 forms, with the development 
of that court, one,of the most constructive chapters of our legal 
history. The work in these courts, which handle more business and 
come in contact with more people than any other courts of the Com- 
monwealth, is as important as that of the Supreme Judicial Court 
or of the Superior Court, although the amounts and some of the 
problems involved may not seem as important to the casual observer. 

The Municipal and District Courts have suffered in the past 
from the unfortunate application to them of the word ‘‘Inferior’’. 
This word was used in a purely technical sense to distinguish these 
courts from the ‘‘Superior’’ (also in a merely technical sense) 
courts of broader jurisdiction. They are not, however, and never 
have been, ‘‘inferior’’ in importance. Indeed, if we remember 
correctly, it was partly owing to the character of the administra- 
tion of justice through the lower tribunals of that day that the 
discontent developed which led to Shay’s Rebellion in 1786. Ever 
since then, gradual changes have been made in the organization and 
jurisdiction of these local tribunals. The problems in regard to 
them have been constantly before the legislature. The Judicial 
Council has made various recommendations about the district 
courts. While all of these recommendations have not been adopted, 
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the legislature has shown its appreciation of some of the problems 
by the passage of important legislation to enable these courts to do 
better and more responsible work. 

Until the organization of the Association of District Court 
Justices and the later creation of the Administrative Committee of 
the District Courts which was recommended by the Judicature Com- 
mission with the approval of a vote of that association, these courts 
were functioning as isolated units and naturally showed unfortunate 
results of such isolation in a growing modern community. As a 
result of the meetings and discussions in the Justices’ Association 
and later the conferences and suggestions of the Administrative 
Committee, every judge in every one of the seventy-three district 
courts of the Commonwealth has had an opportunity to fearn some- 
thing from the experience and suggestions of his colleagues in other 
districts. The natural result of this exchange of ideas and mutu- 
ally helpful spirit has been to raise the character of the district 
court work throughout the state in the eyes of the bar, the appoint- 
ing power and the community generally. This sort of work is more 
important than changes in statutes, but some statutory changes are 
needed in order that the public may get the full benefit of the best 
service of which these judges are capable. F. W. G. 


A NEW PROFESSIONAL PSYCHOLOGY AS AN ESSENTIAL 
FOR LAW REFORM. 


AN Appress BEFORE THE ASSOCIATION OF THE BAR OF THE CITY OF 
NEw YorK ON Fesruary 2, 1928. 
By JOSEPH M. PROSKAUER, 


Justice of the Appellate Division of the Supreme Court 
of the State of New York, First Department. 


(The following address of Judge Proskauer was reprinted in the 
American Bar Association Journal and has attracted the attention 
of the bar throughout the nation. It is reprinted here in the hope 
that it will lead Massachusetts lawyers to think more responsibly 
about their profession, whether they agree with his views or not. 
Ed.) 

Workable law reform will not be accomplished merely by specific 
change in statute and rule. 

It must rest largely on a fundamental change in the group psy- 
chology of the legal profession toward its function and of the lay 
psychological attitude toward the administration of justice. 

By way of preface let me say that I disclaim any intent to 
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attack bench or bar. A great difficulty in the effectuation of law 
reform has always been a tendency of organs of public opinion to 
describe every constructive effort of a member of the profession 
as an attack upon his fellows. Constructive self-criticism should 
not be so interpreted. The conservatism of lawyers is at once 
their strength and their weakness. They must to an extent be 
conservative. It is their function to maintain and preserve the 
rules of conduct by which men must live and deal with one an- 
other, acquire property, contract, and enjoy personal freedom and 
liberty. The rules of life cannot be arbitrarily changed from day 
to day. Men have acted in reliance upon them. They look to the 
law to safeguard them in this just reliance. Nor has our conserv- 
atism kept us from tremendous achievement in the adaptation of 
the substantive rules of the common law to the myriad novel 
activities of modern life and from success for the most part in 
preserving the balance of right and obligation between man and 
man in the new complexity of our contemporary civilization. 

We must, none the less, realize that our natural conservatism 
is today unduly retarding the accomplishment of essential reforms. 
We lay no claim to perfection; but we should see to it that our 
traditional hesitancy to chanfe shall not deter us at this juncture 
from drastie revision of some of the bases of our professional life. 
Formulating the warning from our past Dean Pound! has pointed 
out that ‘‘the author of the Mirror of Justices set it down as an 
abuse that Englishmen were no longer permitted to try issues of 
fact by battle;’’ that ‘‘when we claim credit for the development 
of commercial law at the end of the eighteenth and in the nine- 
teenth century, and admire the effective strokes of Mansfield to 
make straight the paths of justice in commercial affairs, we must 
not overlook that one of the most liberal of American lawyers 
resisted adoption of the common law for his state, as of the time 
of the Revolution, because of objection to what he called ‘Mans- 
field’s innovations’.”’ 

We must not let this tendency make us deaf to the lay appeal 
for readjustment of legal machinery. In November of last year a 
great metropolitan newspaper’ stated editorially: ‘‘Steadily the 
current of lay opinion swings to the belief that if tangible reforms 
are to take place in American criminal jurisprudence laymen and 
not lawyers in legislative office will have to be depended upon.”’ 
Another great newspaper*, extending the subject matter of its 








1 The Problems of the Law, 12 Amer. Bar Assn. Journal (1926) p. 81. 
2New York Sun, November 16, 1927. 
® The Evening World, October 3, 1927. 
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discussion to the non-criminal law as well, asks: ‘‘ Will the bar 
choose rather to be driven in a direction where it ought to lead?’’ 

In the middle of the nineteenth century the British bar was 
confronted with similar problems. We may look to the course of 
English law reform for helpful guidance. While English justice 
today is far from perfect, it cannot be gainsaid that their system 
excels ours in flexibility and in the practical adaptation of the 
machinery of justice to a speedy and effective determination. The 
impetus to law reform in England came from the philosophie writ- 
ing of Bentham. By 1825 the lines of cleavage between laymen 
and lawyers had become definitely marked. The struggle for 
reform became a contest between them. The Westminster Review* 
stated that ‘‘so successful have been the artifices of lawyers, that 
Englishmen have hitherto almost universally believed * * * the 
assertion of Sir William Blackstone, that these inconveniences 
(the delay, vexation, and expense of English judicature) are the 
prices we necessarily pay for the benefits of legal protection.”’ 
Later it attributed the technicalities of pleading to the selfishness 
of the profession, saying’: ‘‘Not a formality is there which serves 
not as a pretext for charges; and scarcely a moment of delay 
which is not contrived to minister either to the ease or the profit of 
lawyers, if not to both.’’ The Edinburgh Review® warned that 
‘‘Old men may indeed * * * for a season stay the plague of 
improvement. But their night is far spent. The day is coming 
when there must be a vigorous and unsparing revision * * * of 
the whole administration of justice in this country.’’ 

The force of these storm clouds of reform born in the phil- 
osophy of Bentham were at first but dimly seen by the profession. 
Their blindness points a portentous warning to the profession of 
today. The jurist’ retorted that it was an inealeulable benefit 
‘that in the length of time which must elapse before a cause can 
be decided in that court, passions have time to cool, the angry 
feeling that prompts to litigation may subside, and if there are 
some obstinate spirits who are disposed to fight to the last, their 
ability to carry on the warfare is put at an end by the ruinous 
expense of the long-protracted contest.’’ 

The initial timid proposal of Lord Brougham, representing 
the more enlightened elements at the bar, was the conventional 
panacea for every judicial emergency—an increase in the number 





“4 Westminster Review, Vol. 4, pp. 60-88, July, 1825. 
5 Westminster Review, Vol. 6, p. 40, July, 1826. 
* Edinburgh Review, Vol. 45, p. 481, March, 1827. 
™ The Jurist, Vol. 2, p. 73, 1838. 

















of judges. This solution lawyers could ‘‘contemplate with equa- 
nimity, for it required no change whatever in familiar practices 
and offered the additional attraction of more judicial appoint- 
ments. But the British public,’’ continues Professor Sunderland®, 
‘‘with its strong business sense, refused to believe that the true 
remedy for defective machinery was the employment of more 
engineers to keep it going.’’ 

By the end of 1850 the battle lines were definitely formed. 
The London Times® sounded this slogan: ‘‘If the minds of legal 
men are to be forever perversely directed to the past, if they will 
not divest themselves of old prejudices and accept new views and 
ideas suited to the exigencies of the present times, the public must 
be content with the attempts made by laymen to improve a system 
which cannot longer be permitted to remain in its old and mis- 
chievous condition. Let the bar look in time.’”° And again, a 
few months later’! it warned that ‘‘There would seem to be some- 
thing in the profession of the law which blinds its votaries to the 
defects of any system which they are called upon to administer. 
* * * The example of their fathers, the tone of the treatises from 
which their knowledge is derived, the authority of the judges, the 
very atmosphere in which they practice—all are calculated to 
withdraw the minds of lawyers from any endeavors to reform the 
law.’’ 

The Westminster Review ™ joined the chorus, proclaiming that 
‘‘The mental accumulations which are the skill of the judge and 
the lawyer in their art, are heaps of prejudices, things prejudged, 
and stumbling blocks, when they begin to investigate procedure 
as a science. * * * We want, therefore, men of business, men of 
the world, and men accustomed to broad scientific researches 
associated with lawyers in this work.’’ 

The bar of England did not sufficiently heed the warnings, 
and when Parliament began to enact law reforms, the control 
quickly escaped from the profession. From 1842 onward we can 
trace a steady decrease in the number of lawyers on parliamentary 
committees on law reform. The last royal commission on legal 
procedure appointed in 1913 to investigate the causes of the law’s 
delays, was made up of one judge, one barrister, one bachelor of 
laws and eight laymen. 





® The English Struggle for Procedural Reform, 39 Harvard Law Review, pp. 724, 736. 
* London Times, December 24, 1850; July 29, 1851. 

7 London Times, July 19, 1851. 

11 Westminster Review, Vol. 38, pp. 107-120; January, 1843. 





The English reform of judicial procedure was accomplished 
in spite of the opposition of the profession. For us I repeat the 
warning of the London Times of 1851: ‘‘Let the bar look to it in 
time.’’ For I believe profoundly that the task is both our duty 
and our privilege. We ourselves are best fitted to do our own 
house-cleaning. In England, under lay, not professional, regula- 
tion, a change, certainly as sweeping as the introduction of the 
common law action on the case, was made in the administration of 
Justice. 

The Judicature Act made procedure speedier, less technical, 
more efficient and more flexible. 

Most important of all, a mandate was laid on the profession to 
keep it so in actual administration. sf 

No change in rule or statute is worth making unless it takes 
its roots in a professional will to effectuate and preserve the new 
order. 

In this State in 1852 we adopted the Field Code of Procedure. 
This sweeping reform became in practice largely a futile gesture, 
because legal opinion was opposed to the change and public opin- 
ion not sufficiently aroused to enforce the reform. The hopes of 
its sponsors proved evanescent and vain. It was otherwise with 
the English Judicature Act. The profession as a whole supported 
its innovations, which it had heretofore opposed, and the judges 
refused to fall back into the slough of technical procedure. In 
Davey v. Garrett’? when counsel sought to use pleading under the 
Act after the manner of the old procedure in Chancery, James, 
L. J., said: ‘‘We must not be driven to confess as Oliver Cromwell 
did with a sigh, in reference to his ineffectual attempt to reform 
the law and procedure of this country, that the sons of Zeruiah are 
too hard for us. For my own part, I do not mean to succumb to 
their devices.’’ Not only did the English judges refuse to en- 
croach upon the completeness of these reforms, but the British 
publie opinion has continued successfully to demand new reforms. 

I propose that the profession in this country shall remove 
itself from classification among ‘‘the sons of Zeruiah.’’ The task 
is not less stupendous than the one which confronted our English 
brethren. We should lead and not be driven. It is primarily our 
duty to see that our machinery of justice has the capacity to care 
for the needs of our modern life. It will not help to say that the 
delay of justice is due, not to the law, but to the overwhelming 
activities of contemporary life. We must ourselves supply the 





12238 L. T. N. S. 81 (1878). 
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tools to do our work. It will not suffice to fall back upon the 
panacea of more judges. In a nation which prides itself upon its 
genius for practical achievement we must not only accomplish the 
result, but we must accomplish it without unnecessary friction, 
delay and expense. Civil practice acts and simplified rules of 
practice are at best but steps in the right direction; and are even 
steps only if all of us, lawyer and judge alike, avow and discharge 
our obligation to the profession and to the community to practice 
and administer the law, no longer in any spirit of contest or 
chicanery, but in the spirit of one who is upon a quest for justice. 
Nothing short of an aroused professional opinion, markedly differ- 
ent from our class consciousness of today, and backed by a popu- 
lar support, for which we must educate and persuade the public, 
will achieve our goal. 

I should like to apply these generalities to some specific phases 
of our problem. I maintain that the system of jury trial in civil 
contract cases has been transformed from a useful process into a 
wasteful, ineffective and outworn fetish. I do not refer to jury 
trial in a criminal cause, nor even to jury trial in the type of civil 
eause like the negligence cage, where a public demand for the 
judgment of the average man may still have logical basis. But in 
this country of today our people have come to regard jury trial 
in all types of cases with a baseless reverence and awe that finds 
its parallel in the jurisprudence neither of any other civilized 
country in this world nor in the historie origin of trial by jury. 
On this phase we need a revision of lay as well as professional 
attitude. We are entitled to ask it for three reasons. 

The first reason is that the method is wasteful of time and 
inefficient in result when applied to the typical contract case. Ina 
recent address, Dr. Pierre Le Paulle, of the French bar", stated: 
‘*The three main criticisms that the civil lawyer makes on the jury 
system in civil cases are: I.—It is not an efficient means of dis- 
covering the truth; II.—It hinders the application of business-like 
methods in the court-room; and III.—It increases delays and ex- 
penses. We believe that induction and discovery of truth is both 
a science and an art. * * * We say to the public: ‘Get out of 
the courtroom; it is not enough to be well-intentioned to discover 
the truth, it requires a whole technique and a knowledge that you 
do not have’.’’ 

Almost every active trial lawyer or judge will concur in this 
opinion. We observe daily the spectacle of twelve perfectly 





1%3.New York Law Journal, Aug. 29, 1927. 
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honest jurors, untrained in the analysis of evidence, ignorant of 
the subject matter of the litigation, inexpert in that art peculiar to 
the lawyer by which he quickly absorbs and assimilates as his 
own that which is primarily the business of others; we see these 
twelve men sitting through a long complicated trial, with scores of 
documents and letters and accounts in the evidence, vainly en- 
deavoring to interpret ‘that which they can barely understand. 
We know the waste of time consumed in reading to a jury hour 
after hour and day after day written evidence which can be 
handed up to a trial judge and absorbed by him in a few minutes; 
and we know the frittering away of time in openings and summa- 
tions. This is a spectacle which must strike dismay into the heart 
of every lover of justice. There is no more practical reason today 
for persistence in jury trial in this type of case than there would 
be for the continuance of trial by battle. 

I can testify to my own experience sitting as a trial judge in 
the non-jury part provided in this county for the trial of actions 
at law. It was there possible fairly to dispose of three times as 
many contract cases in a given time without a jury as with one 
and with infinitely greater satisfaction to every party concerned. 
This part depends for its business upon consent of counsel, and 
notwithstanding the results achieved, it is with the greatest diffi- 
culty that we have been able to maintain the part; lawyers and 
litigants alike seem to prefer the pother and fuss of the cumber- 
some method of trial by jury, and yet are unable to formulate a 
tangible basis for their preference. 

The second reason is that we may fairly assure the public and 
the profession that the instinctive distrust of magistrates, which I 
think is a basis for this reluctance to waive jury trial, is no longer 
warranted. That distrust was born of the suspicion of English 
magistrates which the founders of our nation had at the time of the 
Revolutionary War. It showed itself in the refusal to give adequate 
powers to executive officers in the Articles of Confederation. It 
persisted in the elaborate system of checks and balances contained 
in the Constitution itself, and it manifests itself constantly in 
many forms of our public life today. It is the survival of an 
organism which has caused to be useful, a kind of political vermi- 
form appendix. Tyrants are not our most threatening danger 
today, and certainly, with a formulated body of substantive law 
and copious right of appeal, we may fairly give assurance that the 
widespread growth of the custom of waiver of jury trial in civil 








9 


causes need not be distrusted. It has come about in England 
almost as a matter of course. The trial before a jury of a compli- 
cated contract cause is there practically unknown; it simply is not 
done. 

The third reason is that the popular sanctification of a jury 
trial in civil causes is based upon a complete popular misconception 
of its historic origin. There seems to be latent in public opinion a 
feeling that adherence to jury trial in all types of cases is some- 
thing historically as sacred and as much to be preserved as the 
rights accorded by Magna Charta and the Bill of Rights. Origi- 
nally, jurors were always of the vicinage. <A certain number (at 
least six as late as 1543) were required to come from the particular 
hundred in question, in order to inform the others. In an impor- 
tant ease in 1374, Belknap, C.J., said: ‘‘In an assize in a county, if 
the court does not see six, or at least five, men of the hundred where 
the tenements are, to inform the others who are further away, I say 
that the assize will not be taken. A multo fortiori, those of one 
county cannot try a thing which is in another county.’’ You will 
note that the jury was called into‘the box because it contained men, 
at least five or six, who knew about the litigants and the subject 
matter of the litigation, a notion as far removed as the poles from 
our present-day conception of a jury of twelve disinterested citi- 
zens acquainted neither with the parties nor with the subject mat- 
ter of litigation. Thayer in his ‘‘Preliminary Treatise on Evi- 
dence’’ delightfully illustrates this point by his quotation from Pal- 
grave’s book on fourteenth century life, ‘‘The Merchant and the 
Friar.’’ Bacon, an English friar, is showing London to Marco Polo. 
They attend the beginning of a trial at Guild Hall in 1303, or an 
alleged robber of the king’s treasury. ‘‘ ‘Sheriff, is your inquest in 
court?’ said the mayor. ‘Yes, my Lord,’ replied the sheriff; ‘and 
I am happy to say it will be an excellent jury for the crown. I my- 
self have picked and chosen every man on the panel. * * * There 
is not a man whom I have not examined carefully. * * * All the 
jurors are acquainted with (the prisoner). * * * I should ill have 
discharged my duty if I had alowed my bailiff to summon the 
jury at haphazard. * * * The least informed of them have taken 
great pains to go up and down in every hole and corner of West- 
minster—they and their wives—and to learn all they could hear 
concerning his past and present life and conversation. Never had 
any culprit a better chance of having a fair trial’.’"* Not only 





% Thayer, Preliminary Treatise on Evidence, p. 91, n. 7. 
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were jurors supposed to be acquainted with the parties as their 
neighbors, but there existed the power of selecting those who were 
specially qualified for a given service. Thayer records that in 1280, 
Florentine merchants living in London were placed upon the jury 
where there was an issue as to an act done in Florence. Experts 
from particular trades were called, like jurors of cooks and fish- 
mongers, where there was an accusation of selling bad food. And 
in 1645, in the King’s Bench, ‘‘The court was moved that a jury of 
merchants might be retained to try an issue between two merchants, 
touching merchant’s affairs, and it was granted, because it was con- 
ceived they might have better knowledge of the matters in difference 
which were to be tried than others could who were not of that 
profession. ’’?® 

I think it must be evident that we have not maintained a system 
whereby men familiar with the litigants and the litigation in com- 
paratively small communities, where the modes of life were simple, 
were called upon to act as triers of the facts. We have kept the 
shell alone. We now call twelve men into the jury-box, not because 
they know the litigants or the corttroversy, but because they do not 
know them. The questions they are to decide are no longer the 
simple issues of the earlier centuries. The sentimental devotion to 
the notion of jury trial in contract causes is an outworn ereed. I 
propose that we teach this to our lay public and with their co-opera- 
tion secure a widespread growth of the custom of trial before judge 
without jury by consent as a simple, effective, economical and direct 
method for the determination of controversies. 

I next ask you to consider whether the time has not come for a 
radical and sweeping change in our whole attitude toward the law 
of evidence. It was during the last half of the eighteenth century 
that the jury came to rely solely upon the evidence adduced before 
it and not in part upon private sources of information. There then 
came the first manifestation of our law of evidence, which has 
rapidly developed from an orderly method of procedure, designed 
to assist the jury, into a complicated set of rules too often designed 
to befog both judge and jury. 

Most of the time in our courts of law is not consumed with the 
adducing of evidence; it is largely oceupied with controversy and 
discussion as to the manner in which the evidence shall be adduced. 

And here again I venture the assertion that in this practical 
country, immeasurably more than in any other civilized country in 
the world, there are consumed in the courts vast quantities of price- 








%* Thayer, Preliminary Treatise on Evidence, p. 94. 
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less time with wholly unpractical contention regarding forms of 
questions, the attempt to’ draw a sharp dividing line between fact 
and opinion, the unending chatter as to whether the question calls 
for a conclusion, the meaningless formulation of and assault upon 


_interminable hypothetical questions. 


The law of evidence is not an end in itself and we should cease 
making it our objective. It is purely adjective law, simply a method 
by which to ascertain facts. 

A great accomplishment of the English procedural reform was 
to emphasize that rules of evidence are merely a method and not an 
end of litigation. Though originally an erroneous ruling on evi- 
dence was not a ground for a new trial, the Court of Exchequer in 
1835 ‘‘announced a rule which in spirit and in later interpretation 
signified that an error of ruling created per se * * * a right to 
a new trial.’"® England cut this Gordian knot by repealing this 
rule under the Judicature Act of 1883, Rules of the Supreme Court, 
Order 39, rule 6. In England today a new trial would be granted 
only if the error complained of should in fairness have affected the 
result. 

In our own country the Exchequer rule spasmodically persists ; 
courts disavow it from time to time and then return to it. The 
result is that in point of time-consumption and mental effort the 
law of evidence is a kind of pivotal point of every trial. 

° The meaningless mumble of the objection as incompetent, ir- 
relevant and immaterial sounds through our court rooms like the 
drone of destroying locusts. 

I have found it well nigh impossible by individual effort to 
make the slightest impress on this habit. By contrast I recall the 
trial of an accident case I heard in England. A witness was asked 
to deseribe the accident and then was asked: ‘‘To what do you 
attribute the accident?’’ The answer was succinctly given that the 
chauffeur had not been looking where he was going. I should like 
to parallel that incident in an American court. The witness would 
be asked what he saw; he would probably endeavor to say that he 
saw the chauffeur was not looking where he was going. A motion 
to strike this out as a conclusion would be promptly made and 
promptly granted. The question would be repeated. The bewildered 
witness would again approximate to a statement of what he really 
thought he saw, namely, that the chauffeur had not been looking; a 
new motion to strike out made and granted would be followed by 


aa ae New Trials for Erroneous Rulings on Evidence, 3 Columbia Law Review, 
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an admonition of the trial Court to the witness to be careful not to 
give his conclusion, but only what he saw, and the situation would 
end with the collapse of a witness, now no longer bewildered, but 
utterly stupified by the absurdity of a system of law which would 
not permit him to tell the story of the accident exactly as he would — 
relate it to any human being in the world. 

I ask, therefore, that the profession realize that most of the 
objections urged upon trial are futile and meaningless and that we 
should reform ourselves in this respect by just ceasing to make 
them. We should also cease requiring our adversaries to formulate 
hypothetical questions when the same result can be more simply 
achieved by a mere request for the opinion of the expert, and that 
the unspeakable practice of making your adversary prove a fact, 
even if you know it is provable, be eradicated among all decent 
members of the profession. 

I pass to another phase.—Not content with preserving trial by 
jury in civil contract cases, with this over-emphasis on the adjec- 
tive law of evidence, we, in most states, including our own, deny to 
the jury the slightest assistance by forbidding the judge to comment 
on the evidence. Dean Pound attributes the origin of this curious 
survival to Puritanism. He writes’’: ‘‘In our legal procedure, this 
Puritan jealousy of the magistrate has taken an extreme form as 
jealousy of the judge. The ideal judge is conceived of as a pure 
machine. Being a human machine and in consequence tainted with 
original sin, he must be allowed no scope whatever for free action.’’ 
Our law of procedure distrusts the judge so profoundly that, again 
to quote the Dean, ‘‘The sporting theory of justice, the ‘instinct of 
giving the game fair play,’ as Prof. Wigmore has put it, is so rooted 
in the profession in America that most of us take it for a funda- 
mental legal tenet. * * * Hence in America we take it as a matter 
of course that a judge should be a mere umpire, to pass upon objec- 
tions and hold counsel to the rules of the game, and that the parties 
should fight out their own game in their own way without judicial 
interference as unfair, even when in the interests of justice. The 
idea that procedure must of necessity be wholly contentious disfig- 
ures our judicial administration at every point. * * * It creates 
vested rights in errors of procedure, of the benefit whereof parties 
are not to be deprived. The inquiry is not, What do substantive 
law and justice require. Instead, the inquiry is, Have the rules of 
the game been carried out strictly? If any material infraction is 


17 Some Principles of Procedural Reform, 4 Ill. L. R. 388, 397. _ 
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discovered, just as the football rules put back the offending team 
five or ten or fifteen yards, as the case may be, our sporting theory 
of justice awards new trials, or reverses judgments, or sustains. 
demurrers in the interest of regular play.’’** 

The profession must restore to the judge his power to function 
as a minister of justice and not as a mere presiding officer. 

The same formalism which has undermined our system of trials 
has sapped our interlocutory practice. We passed statutes liberal- 
izing examination before trial and discovery. They were followed 
by appeal upon appeal, resulting in opinion after opinion, refining 
and defining the legalistic language of the amendments. In every 
branch of our interlocutory proceeding, we are confronted with the 
same situation. We look with wonder and admiration at the prac- 
tice in England, informal and flexible, where parties come in before 
a master, are told what they must do, do it, and after it is done go 
to trail. By contrast, the percentage of practice appeals in the 
Appellate Division, First Department, is staggering. In 1926 it 
heard 1,440 appeals. Of these, 576, or 40%, were from interlocu- 
tory determinations below. In addition to this, there were 109 other 
appeals (either from judgments or orders) which involved motions 
addressed to the pleadings (exclusive of Rule 113). This leaves 
only 52% appeals from final judgments and orders. An analysis 
of the non-enumerated calendar for the first four months of 1927 
shows that 25% of these appeals involved bills of particulars, dis- 
covery and inspection, and examinations before trial. Another 
15% involved attempts to facilitate the speedy and efficient mode 
of trying cases (interpleader, consolidation, reference, parties, 
venue, framed issues). Another 13% involved calendar motions, 
preferences, stays, amended pleadings, cases on appeal—a total of 
00% of pure practice squabbles. 

These appellate court statistics merely reflect the bedlam of 
motions made in the courts below. The number of motions addressed 
to our Special Term is as stupendous as it is unnecessary. Take 
the one item of bills of particulars in ordinary negligence cases. 
Practically every lawyer at the bar knows exactly what particulars 
the plaintiff should furnish and exactly what particulars the de- 
fendant has a right to demand; and yet because of a quibble about 
some inconsequential phase of a demand there are scores of these 
motions upon the motion calendar every court day in the year. 
Some idea of the futile contentiousness of the interlocutory practice 


% Pound: The Causes of Popular Dissatisfaction with. the Administration ‘of Justice, 
29th Annual Meeting of American Bar Association, 1906. 
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may be gleaned from the following figures: In one typical month 
3,936 motions were submitted to the Special Term in Manhattan ; of 
this number 41 6/10%, nearly one-half, were motions for bills of 
particulars ; 33% were adjourned and 26% were defaulted ; so that, 
in effect, of the motions which were actually submitted or argued 
nearly 40% were granted by default. One queries with wonder 
why it was necessary to bring most of them on. The difficulty again 
is the psychology of the profession. There is no give and take; 
there is no endeavor to be practical, to save time and to get the 
result ; there is much of the spirit of demanding everything you can 
possibly think of on the one side and of giving nothing on the other 
just because the adversary demanded it. 

The over-contentiousness of the profession is seen again in the 
number of appeals generally. We are appeal-mad in this country, 
not merely with respect to interlocutory proceedings, but with re- 
spect to final judgments. There is no disposition on anybody’s part 
to let well enough alone. An appeal on the off chance that some 
error may somewhat be found is a matter of course. I cannot give 
you statistics, but I can say that the number of appeals to the 
Appellate Division which raise no substantial question at all is 
startling. The waste of time, of money and of effort in futile 
appeals is staggering. ‘ 

Now the causes of all this have been thoroughly investigated 
and clearly stated by the scholars of the profession. The preserva- 
tion of jury trial where it is inappropriate, the prohibition of 
comment upon the evidence by the trial judge, the excessive tend- 
ency to appeal, all these are due in part to the innate distrust of the 
magistrate. The American psychology of distrust of the magistrate 
must end. That is one reason why reform necessitates a change in 
the lay attitude toward the profession. We have got to see to it that 
we get good judges and let them function; and when I say ‘‘we,’’ I 
mean not only the profession, but the lay public as well. It is our 
duty to bring home to the lay public a realization of the fact that it 
is they who suffer ultimately from the preservation of a system that 
they have grown to think is for their interest and protection. We 
must bring the lay public to a realization that a trial is not a game 
or a contest of wits, but is as much a practical, hard, every-day job 
as is the manufacture of an article of merchandise. 

Now to what does all this lead? Scholars have written and Bar 
Associations have passed resolutions on law reform. We have had 
research and investigation until the truth is as clear as the noon-day 
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sun. There is nothing novel in anything I have said tonight of the 
causes of our difficulty. 

What ‘I emphasize, however, is that the letter killeth and that 
the spirit giveth life. What we need is a will to reform. 

If we have that will, reform will come largely without any 
change in statute or rule. 

A united and co-operating Bar, backed by an informed public 
opinion, could sweep away our difficulties over night, and no legis- 
lative enactment will sweep them away unless we have this new 
professional spirit. I venture to propose that the time has come for 
the profession to act and to adopt it. I appeal not solely to the 
profession’s altruistic sense of duty and obligation, but to its self- 
interest as well. As the mass of ineffective and wasteful litigation 
increases, the number of great and important causes becomes 
smaller. Nothing is less profitable in a law office than small litiga- 
tion, and we are coming more and more to the day of small litiga- 
tion because the leaders of business and the profession alike simply 
have not the time or the inclination to invoke the aid of a system 
of law administration as wasteful as our present American system. 
To what a shocking level of ,inconsequentiality our litigation had 
fallen is evident from the experience following the legislation of 
last year increasing ‘the cost of jury trial by $25. The enactment 
of this statute was followed by a reduction of 75% in the number 
of issues filed for jury trial. The monthly addition to the trial 
calendar of the Supreme Court, for our country, is today approxi- 
mately one-quarter of what is was a year ago. 

And so I repeat that the duty of the profession to reform arises 
not only from its publie obligation, but from its enlightened self- 
interest. Our immediate function is to arouse public opinion within 
and without the profession. There should be enrolled under our 
banner every member of the profession that can be reached and also 
those organizations of laymen which give attention to problems of 
law administration. 

That will to reform and its concomitant mechanism must be- 
come tenets of a faith. 

We must organize as the expounders of a creed groups of 
lawyers, supported by laymen, who will bind themselves together 
for such statutory reform as may be needed; but far more im- 
portant, far deeper and far more vital, who will pledge themselves 
in the administration of justice to carry into practice this new 
psychology of reform freely, unreservedly and in good faith. 
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I suggest a credo for our professional brethren : 

‘*T will join with my adversary in waiving a jury trial 
wherever and whenever it can possibly be done without the 
sacrifice of a fundamental right. 

‘*T will join with my adversary in supporting a trial jus- 
tice in fair comment upon the evidence and reasonable direc- 
tion to a jury on the facts. 

**T will join with my adversary in fair concession of 
undisputed facts. 

‘*T will not. put an adversary to his proof in respect to 
facts whose existence my client admits. 

‘**T will refrain from merely formal or technical objec- 
tion to the admission of evidence. 

‘*T will co-operate with the trial justice and my adver- 
sary to secure a speedy, prompt and complete presentation 
of the facts of the case. 

‘*T will neither make nor oppose interlocutory motions 
unless they are of real and practical importance. 

‘*T will take no appeal unless I am satisfied that substan- 
tial error has been committed and that a new trial should 
reasonably give a different result.’’ 

I profoundly believe that there is no one within sound of my 
voice who does not know that if we were called: upon to take an 
oath to support this credo, as the physician takes the Hippocratic 
oath, the machinery of justice would once more run smoothly. Let 
us organize to take it, cause our fellows to join with us and then 
translate this new spirit into the action of our every-day lives. 

The time has come. Let us act; and act as befits an ancient and 
honored profession, dedicating itself to give justice to mankind. 





NOTE. 
G. L., e. 221, § 38 provides: 


‘* Whoever is admitted as an attorney shall in open court 
take and subscribe the oaths to support the constitution of 
the United States and of the Commonwealth; and the follow- 
ing oath of office shall be administered to and subscribed 
by him: 

I (repeat the name) solemnly swear that I will do no 
falsehood, nor consent to the doing of any in court; I will 
not wittingly or willingly promote or sue any false, ground- 
less or unlawful suit, nor give aid or consent to the same; 
I will delay no man for lucre or malice; but I will conduct 
myself in the office of an attorney within the courts accord- 
ing to the best of my knowledge and discretion, and with 
all good fidelity as well to the courts as my clients. So help 
me God.”’ 
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Judge Proskauer’s address was reprinted not only in the 
American Bar Association Journal, which goes to all the members 
of that association numbering between 20,000 and 30,000 lawyers, 
but also in The Docket, published by the West Publishing Co. and 
distributed to the bar throughout the country. This wide distri- 
bution as well as the quality of the address seem likely to place.it as 
a mile stone of progress in the movement for more businesslike prac- 
tice in our courts,—a movement largely initiated by Roscoe Pound’s 
address before the American Bar Association about twenty years 
ago on, ‘‘Causes of Popular Dissatisfaction with the Administration 
of Justice’. The wide-spread interest in the subject indicates 
that many of the details of practice incident to the American 
‘Sporting Theory of Justice’’ will gradually give way to the eco- 
nomic necessities of the community. This does not mean that the 
bar as a whole is going to ‘‘reform’’ itself suddenly or that the 
bench is going to ‘‘wake up’’ suddenly to all its opportunities and 
responsibilities in the co-operative work needed. The bar has often 
been scolded for its ‘‘sporting’’ instincts and we have no intention 
of sermonizing on the subject. But Judge Proskauer’s address is 
calculated to stir imaginations and we wish to call attention of those 
who have not followed such things closely, to the tremendous move- 
ment in the profession that has been growing for twenty years in 
the study of the professional causes of conditions which are reason- 
ably open to criticism and which are attracting the rapidly increas- 
ing attention of the public. 

Massachusetts has for generations required every lawyer to take 
the statutory oath, printed at the beginning of this note, which, as 
the late Josiah H. Benton (a very practical man) pointed out, is 
a condensed ‘‘Code of Ethies’’, (‘‘The Lawyer’s Oath and Office,’’ 
9). It is not a mere platitudinous formality and it is not intended 
to be forgotten as often as some of us seem to forget it individually 
or collectively. We need not discuss the ideas of common honesty 
reflected in the oath; but the little clause, the forgetting of which 
causes much of the trouble in many ways, is our undertaking that 
we ‘‘will delay no man for lucre’’. These words really mean a 
good many things that we habitually forget in the rush of modern 
business. As an illustration, we have just received the following 
question from a member of the bar: 


‘*X employs Y to do some work for him. Y does the 
work for which X pays, partly in cash, balance by his note. 
The note comes due. X tenders his check for 14 and renewal 
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note for the other 4%. Y declines both and asks payment. 
X does not pay. Y brings suit and attaches. 

X employs counsel. They demand copy of Y’s declara- 
tion and get it. They then file answer (a) general denial: 
(b) payment; (c) denial of signature; (d) failure of con- 
sideration. 

‘ Q. Is this professional, or is it an attempt to ‘delay’ X 
and hence a violation of the attorney’s oath, and hence bad 
eonduct? (1) if they knew the facts, or (2) if they might 
have but made no inquiry.”’ 

How common such a practice is we do not know—we think it 
may be quite common. We think it is a bad practice which de- 
veloped as a result of the convenient degeneration of pleading in 
Massachusetts. We pointed out in the discussion of a similar bad 
practice of attorneys who file ‘‘general denials’’ without inquiry 
for a trustee summoned in trustee process in the district courts (See 
MAssacHusetts LAw QUARTERLY for May, 1923, pp. 15-17) that the 
‘‘simplification’’ of common law pleading to avoid ‘‘technicality”’ 
resulted in the practice of ignoring the purpose of pleading entirely. 
This ‘‘general denial’’ habit of the bar was referred to by the 
court as early as 1861 as ‘‘highly censurable and inconsistent with 
professional duty’’ (See Boston Relief Co. v. Burnett, 1 Allen at 
p. 411). It certainly seems to be ‘‘delaying a man for lucre’’ and 
it could be very quickly checked if the legislature would adopt the 
plan recommended by the Judicial Council for separating ‘‘debt 
collecting’’ from ‘‘controversial litigation’’ (See 2nd Report, pp. 
44-47 and 114). 

We again call the attention of the lawyers for debtors and 
creditors to the much-forgotten ehapter 256 of the General Laws 
providing for ‘‘Recognizances for Debts’’. As we have pointed 
out before, this act was originally adopted as chapter 36 of the acts 
of 1781 to provide a more prompt and less expensive method of col- 
lecting debts (See title and preamble). The late Joseph Willard, 
Clerk of the Superior Court for many years, once expressed sur- 
prise that it was not used more by the bar. A creditor may often 
be willing to grant time if the debtor gives him the recorded judg- 
ment involved in a ‘‘recognizance’’ and it seems a more professional 
method of proceeding with the creditor’s consent than forcing a 
‘‘moratorium’’ on him by means of general and specific denials of 
facts which are really undisputed and indisputable in a suit to 
collect the debt. The same is true of jury claims and appeals solely 
for delay. F. W. G. 
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THE ‘“‘PREFATORY NOTE” OF THE REPORT OF THE 
SACCO-VANZETTI CASE. 


INTRODUCTORY STATEMENT. 

Some curiosity was excited among members of the bar within the 
last few months by the announcement in the press that a report of 
the Saeco-Vanzetti case was to be published in New York. Men 
wondered how full the report would be, who was interested in 
bringing it out, ete., ete. The first of the six volumes of about 1,000 
pages each, published by Henry Holt & Co., has now appeared. It 
is expected that the succeeding volumes will appear during the 
summer and early fall, the price of the set being $25. 

In order that the character of the publication and the men who 
are responsible for it, presumably as contributors, may be generally 
understood, the ‘‘Prefatory Note’’ to the first volume, which we 
have just received, is printed in full. 

While it is to be regretted that the Commonwealth did not publish 
an official report of the case, as in the case of other famous murder 
trials such as the Wehster case, Tucker case and others, the present 
publication by these New York gentlemen is as complete as could 
be expected and perhaps more complete than the authorities of the 
Commonwealth would have felt justified in making, in that the full 
record and briefs on appeals are to be included as well as the tran- 
script of the evidence and the rulings and opinions of the courts. 

There has been some talk in the newspapers from time to time of 
the desirability of publishing the evidence before the governor. 
There were many suggestions while the case was under considera- 
tion by the governor that he should hold public hearings or appoint 
someone to hold public hearings instead of making private investiga- 
tion as he did. We have always believed that the governor showed 
a clear and firm grasp of the nature and peculiar responsibilities of 
his function in considering and deciding whether clemency should 
be exercised. 

In the May number for 1927, we printed an account of the Eng- 
lish and New York practice as there seemed to be so little familiar- 
ity with the real nature of the governor’s function among members of 
the Massachusetts bar. That function comes into play after the 
public trial and arguments in court have ended. The governor’s 
function is as independent of the courts as the court’s function is 
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independent of the governor. It is a heavy responsibility, placed 
primarily upon the governor alone, in which he, and he only, repre- 
sents the final conscience and judgment of the people of the Com- 
monwealth for, while the consent of the council is required before 
the sentence is changed, the responsibility of the council does not 
arise until the governor has taken the first step of recommending 
some change in the sentence. In the performance of this responsi- 
bility, it is part of the duty and burden of the chief magistrate of 
the Commonwealth to inform his own mind and conscience in any 
way in which he sees fit. There are no rules of evidence or of proced- 
ure and there should be none, except those dictated by the gover- 
nor’s own sense of justice and effectiveness in ascertaining the 
truth. Neither the defendants nor anyone else have any legal 
rights. The time for legal rights of individuals has passed and 
nothing remains except responsible duties of the state officials either 
to carry out the sentence imposed or to pardon or commute in 
accordance with the situation as it then appears. 

Accordingly, we have always felt that the criticism directed at 
the governor for not holding public hearings was unfounded and 
that he performed a valuable public service, just as his predecessor 
Governor Guild did in the Tucker case, by keeping clearly before 
the public the fact that the responsibility was his, and his alone, 
and establishing the precedent that in meeting this responsibility 
he must investigate in his own way to satisfy himself without the 
handicaps of rules and of publicity. It is in the interest, both of 
the Commonwealth and of all condemned persons in the future that 
this precedent as to the freedom of action and independent function 
of the governor in such matters was so clearly demonstrated. 

In view of these facts, there is, of course, to be no printed account 
of proceedings before the governor. F. W. G. 


‘*PREFATORY NOTE. 


‘*In his ‘ Historical Trials,’ Sir John Macdonnell speaks thus of 
the difficulties confronting the historian of great trials: 

‘*No entirely complete report of any accident trial exists. I 
mean complete in the sense in which are our legal reports; no 
verbatim record of all the evidence, together with the interlocu- 
tory remarks of judges or jurymen. Rarely are all the speeches 
given in full; generally only one is preserved; it is much if we 
have a meagre account of the course of proceedings and the 
result. All that we know may be derived from an advocate speak- 
ing as such or from a rhetorician or an historian who was not a 
lawyer. Conceive the task of unravelling the merits and issues 
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in the trial of Warren Hastings solely from Burke’s heated 
rhetoric. Imagine the ideas of posterity as to the Parnell Com- 
mission, if the only record were Sir Charles Russell’s speech, 
supplemented by an account to be found in a partisan history. 
There is rarely any clear statement of the points of law raised and 
decided. There is nothing corresponding to our wonderful series 
of Year Books, or to our Reports of the State Trials, or to the 
verbatim reports which for some two centuries we have had of all 
the chief trials. As to the medieval trials, matters are still worse; 
men were tried, so to speak, in the lark and without publicity, 
and the only record may be a few formal documents.’’ 

‘*The Saceo-Vanzetti case is without doubt an historical trial. 
As such it promises to be the subject of controversy and discus- 
sion for many years to come. It is important that the complete 
record of all the proceedings in the case should be available and 
accessible to historical students. Very few copies of the record 
are now in existence, and these practically not within reach of 
inquirers. Without the record, comment and criticism must be 
partial, if not partisan; with it, there can be no excuse for mis- 
representation through ignorance or design. 

‘*For these reasons we approve the printing of the following 
volumes, which give in chronological order the history of the 
ease. 

‘*1. First, there are printed in full the official stenographic 
minutes of the trial.” (After the trial followed a succession of 
motions for a new trial, all of which were denied by the trial 
judge. The denial of ali but two of these motions, together with 
alleged errors during the trial, went to the Supreme Judicial 
Court on exceptions.) 

e ‘‘2. The stenographic minutes are followed by the bill of excep- 
tions—the basis of proceedings before the Supreme Judicial 
Court—containing the evidence of the trial as agreed to by the 
District Attorney and counsel for the defense, and attested by the 
trial judge to raise all the exceptions taken at the trial. This 
bill of exceptions also contains the various motions for a new 
trial, except the two which were not taken up; these two motions, 
as well as the opinion of the trial court on denying them, are 
printed in full, following the bill of exceptions. In order that all 
the documentory material before the Supreme Judicial Court may 
be made available, the briefs of both sides are printed with the 
opinion of the Supreme Judicial Court finding on the first appeal 
no error. 

‘*3. Following the decision of the Supreme Judicial Court, a 
motion for a new trial on newly discovered evidence was made, 
which was heard on affidavits by the trial judge and denied. Ex- 
ceptions were taken to the Supreme Judicial Court. The record 
before the trial judge on this so-called Madeiros motion for a 
new trial and his decision denying the same, as contained in the 
certified bill of exceptions, are reprinted, together with the briefs 
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of both sides on this second appeal, as well as the second opinion 
of the Supreme Judicial Court finding no error in the trial judge’s 
denial of the motion. 

‘*4. The proceedings before Judge Thayer upon sentencing the 
defendants come next in order. 

**5. Then follow the petition by Vanzetti to Governor Fuller for 
the exercise of his executive power, and the written statement to 
the Governor by William G. Thompson, counsel for the defense, 
setting forth the reasons for Sacco’s refusal to make application 
for executive relief. The Governor in the course of his inquiry 
appointed an Advisory Committee, which heard certain witnesses 
in the presence of representatives of the Commonwealth and the 
defense, and others privately. The minutes of the Committee’s 
proceedings are printed herewith. 

‘*6. The decision of the Governor and the report of the Advis- 
ory Committee come next. 

‘*7. A series of proceedings before State and Federal judges 
after the Governor’s adverse decision follow. 

**8. As appears from the Governor’s decision, the conviction of 
Vanzetti for an attempted hold-up of a payroll at Bridgewater, 
Massachusetts, on December 24, 1919, the trial of which took 
place before the trial of Sacco and Vanzetti, is closely related to 
that trial. There is, therefore, a supplemental volume giving in 
full the available material concerning the Bridgewater trial, 
that is, the official minutes of the preliminary hearing, the official 
stenographic minutes of the trial, a letter from counsel dealing 
with the Bridgewater crime and the reports to the owners of the 
Bridgewater factory made by Pinkerton detectives promptly after 
the crime, both of which documents were formally submitted to 
the Governor and his Advisory Committee. 

‘‘For the sake of clarity, an explanatory title page intwodanee 
the various sections of the material, and to facilitate its use a 
table of contents and an index are added. 

‘*Misspelt words and errors in punctuation which occur in the 
record are reprinted without change, as we were unwilling to 
make any corrections whatsoever. 


Newton D. BAKER, 
Emory R. BucKNER, 
CHARLES C. BURLINGHAM, 
JOHN W. Davis, 
BERNARD F'LEXNER, 
Raymonp B. Fospicx, 
CuHarLEs P. How.anp, 
Victor MoraweEtTz, 
CHARLES NAGEL, 
Water H. Po.uak, 
Exrav Roor.’’ 


April, 1928. 














HOW FAR HAVE MEN THE FLYING RIGHTS OF BIRDS? 


This question seems to be raised in the litigation reported in 
the press from Worcester County where an abutter on the airport 
grounds asserted rights of ownership not only against the nuisance 
of noise, but against the right to fly over his land. While we have 
not had an opportunity to examine any authorities on this sub- 
ject, it seems to us that the future of relative rights in the air 
will be determined by a comparative study of the flying privileges 
of birds and the doctrine of absolute liability for physical damage 
represented by the leading case of Fletcher v. Rylands, subject, 
of course, to public control through license and registration similar 
to that exercised in regard to automobiles. We believe that the 
common law ownership ‘‘ab imo usque ad coelum’’ is subject to 
the future development of air travel so far as is consistent with 
reasonable protection of those of us who do not fly. Land owner- 
ship has always been subject to flying privileges of birds. The 
right of a man to fly, if he can, seems to us, at present, as natural 
as that of a bird, but, as he has to fly with artificial wings which 
constitute a dangerous machine under circumstances which make 
it difficult, if not impossible, to show negligence in most cases, if 
a flyer takes a nose-dive and goes through somebody’s roof, or 
hurts somebody on the ground, the liability for damage should be 
as absolute and regardless of negligence as is the liability of those 
who build a reservoir and do not succeed in keeping the water in 
it, as in Fletcher v. Rylands. 

Such cases as that of the young man who is reported to have 
taken his girl for a ride two hours after he received his license and 
took a nose-dive into somebody’s garden, can be controlled to some 
extent by greater care in the issuance of licenses, but absolute 
liability for injury seems also necessary and consistent with the 
general principals of the common law. 

As to the law of liability for collisions in the air, as dis- 
tinguished from damage done to people who are left on earth, 
perhaps some rule of relative negligence may be worked out. 

We do not believe that the development of air travel will be 
stopped by general common law phrases as to land ownership. 
The path of the law above indicated seems to be consistent both 
with common sense and the principles of the common law. 

Some regulations as to muffling on rising and landing at an 
airport may be needed to protect abutters from unreasonable noise 
nuisance. Of course, the public can make regulations against 
dangerously low flying. 

If any one disagrees with these views which are suggested to 
provoke discussion, we shall be glad to hear from him. 

F. W. G. 
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Commonwealth of Massachusetts. 


ADMINISTRATIVE COMMITTEE OF DISTRICT COURTS. 
JULY 2nd, 1928. 


To the Justices, Special Justices, Clerks and Probation Officers of 
the District Courts: 


The last circular letter of the Administrative Committee bore 
date July 1, 1927. On March 1, 1928, we prepared and distributed 
an analysis of and comment on the new Poor Debtor Law. With in- 
creasing conviction that these letters are valuable media for the 
exchange of ideas and advisory recommendations we again address 
you on matters of common interest. 


REGIONAL CONFERENCES. 
We sincerely regret that compelling personal reasons prevented 
the usual regional conferences. They doubtless will be resumed this 
Fall by the then newly appointed committee. 


APPEALS IN CRIMINAL CASES. 

Last year we discussed the matter of uniform procedure in en- 
nouncing the right of appeal especially in cases where sentence is 
or is to be suspended as well as notation of the fact on the com- 
plaints. We are glad to know that these suggestions have been 
adopted by many of the Courts and trust that all will soon see the 
wisdom of so doing. 

For the purpose of further emphasis, we repeat the formula 
recommended last year—‘‘From this sentence you have the right to 
appeal and if you do not now appeal, you will have no further right 
so to do.’’ 

We then said nothing of the withdrawal of appeals. We have 
since been asked as to whether the right to withdraw is absolute or 
not. We so construe the statute although the word used is ‘‘may.’’ 
Upon the exercise of such right the Court may of course order the 
original sentence executed, or may reduce the sentence but not en- 
large it. 

In connection with this subject we desire to discuss with you the 
matter. of withdrawals upon the initiative of the police, prosecuting 




















officer or Court officials. There are a few Courts in the State which 
for several years have made a practice of clearing their appealed 
eases at stated intervals. This of course can be done only in those 
districts where the Superior Court sits for criminal business at 
infrequent intervals. The procedure in these Courts is as follows: 
—Assuming the Superior Court sits but two or three times a year, 
just prior to each of these sittings, the record of appealed cases is 
brought by the clerk to a conference of the Judge, the Probation 
Officer and the Chief of Police or Prosecuting Officer. Each case is 
then studied with the idea of determining whether the original 
sentence should be modified. Developments since the trial may have 
resulted in a different view of the culpability of the defendant or 
the wisdom of the sentence. In many eases of minor importance, 
such as drunkenness, the defendant may have stopped drinking, con- 
ditions may have altered in others, some defendants may have 
removed to more favorable environment. The cases which appear 
proper for modification of sentence are then set aside and contact is 
established through the Police Chief, the Probation Officer or other- 
wise with the defendants who are severally told that, if they will 
appear in Court, the Judge will talk with them and if everything is 
as expected the sentence may be modified or suspended if they are 
willing to co-operate with the Court and withdraw the appeal. In 
one Court which has followed this procedure for several years, the 
appeals are often cut more than fifty per cent. with no reflection 
upon the Court and apparent benefit to the defendants and the com- 
munity. We commend this procedure to all the Courts in the juris- 
dictions where it is feasible. 

The question of appeals in juvenile cases has recently been 
clarified by the Acts of 1927, Chap. 181. 

There are still Courts and attorneys who fail to grasp the fact 
that in certain exceptional cases the appeal is from the adjudication 
and not the sentence. 

In illegitimate children’s cases it is an interesting query as to 
whether there is any appeal after a plea of guilty. The general 
principle is that where adjudication is given by a statute there is no 
right of appeal except as given by statute. The right of appeal is 
stated in limited terms in the Illegitimate Children’s Act. It pro- 
vides for right of appeal after the finding of guilty if the plea was 
not guilty. 
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MINor OFFENSES UNDER THE Motor VEHICLE LAw COMMITTED BY 
Non-RESIDENTS OF THE STATE OR PERSONS AT A DISTANCE 
FROM THEIR HOMES. 


A matter which has troubled some of our Courts and is likely to 
continue to do so in the absence of substantive legislation or devel- 
oped general policy concerns the minor infractions under the motor 
vehicle law or municipal ordinances by persons who are simply driv- 
ing through the community or jurisdiction. Such offenses as park- 
ing too long, speeding, taking left-hand turns and the like are the 
ones commonly involved. The recommendation of the Judicial 
Council as to this class of cases failed of enactment at this year’s 
session of the legislature. There is double regret over this failure 
for in addition to expediting this phase of the Court’s work there 
was a provision in the proposed law to the effect that a conviction 
for these offenses should not establish a criminal record. Your com- 
mittee had earnestly suggested to the Judicial Council that it make 
such recommendation and has been hopeful that the legislature 
would take this same view. Where the Court sits all day or is so 
located that the main highways of tourists’ travel are not within its 
jurisdiction there is no serious trouble. But in a number of the 
other Courts the question of what to do in fairness to the defendant 
is quite acute. The offense is not serious. To wait over a day for 
the next session of the Court often involves financial burden and 
unjust personal inconveniences. Of course we are all familiar with 
the statutory authority for the appearance of defendant by counsel 
in misdemeanor eases. But there seems to be no sound or legitimate 
reason why these offenders should be put to the added burden of 
employing an attorney. Most of them readily admit their guilt and 
are anxious to pay the fine and go on their way, or if not admitting 
guilt are willing to buy immunity from delay by paying a fine how- 
ever unjust it may seem to them. 

Two methods of meeting this situation are now employed. In 
some cases, perhaps the largest number, bail is established by the 
Clerk in the nominal sum of $10 to $25 and the defendant defaults 
when called. This bail is then forfeited to the County instead of to 
the State. In other cases the defendant either orally or in writing 
admits his guilt and leaves with the Clerk the usual fine. The case 
is called in Court, a finding of guilty is made, a fine imposed, then 
the Clerk pays himself the fine. 

Neither of these practices is especially liked by the Judges. We 
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all believe in the orderly processes. We distinctly wish it not to be 
said that Massachusetts collects fines without due opportunity for 
trial in regular form. We do not like to have it appear that men 
may buy freedom from appearance in Court and that a quasi road- 
side justice is administered. 

Then there are a substantial number of cases where the summons 
is issued perhaps days after the offense was committed or returnable 
some days later. These summons are served upon defendants a long 
distance from the Court. 

As we have before said, until the legislature acts, the Courts will 
have to adopt one or the other of the methods above suggested in 
eases that seem proper and where it can be done in justice to the 
general public. 


OPERATING NEGLIGENTLY SO THAT THE LIVES AND SAFETY OF THE 
Pusuic Might BE ENDANGERED. 


The legislature by the enactment of Chapter 281 has at last 
brought the wording of one of the troublesome provisions of the Mo- 
tor Vehicle Law into conformity with the practical construction of 
the same by the Trial Courts.. With all due respect and admission 
that no other interpretation could be given the present law than 
found in Commonwealth v. Pentz, 247 Mass. 500, in all applications 
of the law the Trial Courts have had to adopt the rule of reason— 
any other rule was too stringent and unjust. When Chapter 281 
becomes law (It is effective September Ist, 1928), much of the deci- 
sion in Commonwealth v. Pentz, supra, will be obsolete. 

We assume that the word ‘‘negligently’’ is to be construed in the 
ordinary sense. The new law seems to require a finding in each case 
by the Trial Court applying the question—Did the defendant oper- 
ate his car as the average reasonably prudent and careful driver 
would have operated a car, having regard to the time, the place and 
the general conditions. 


UNLAWFUL TAKING AND LARCENY OF AUTOMOBILES. 


With the enactment of the drastic and seemingly unnecessary leg- 
islation which forbid the issuance of a complaint for the unlawful 
appropriation of an automobile under the old statute which used 
the comprehensive word ‘‘vehicle,’’ and the change in penalty after 
conviction of larceny of an automobile whereby the District Courts 
lost jurisdiction of the offense, we are now confronted with two 
offenses, unlawful appropriation under the Motor Vehicle Law and 
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Larceny. Of the former we have jurisdiction—in the latter we can 
only bind over to the Grand Jury. 

The basis of this legislative change was the criticism that the 
Courts were too lenient and were permitting the issuance of com- 
plaints under the old unlawful appropriation law instead of for lar- 
eeny. It is a little difficult to see what has been accomplished by 
this legislation except to put into the Superior Court, already over- 
burdened, larceny cases which the District Courts might properly 
handle. 

As a practical matter the police and courts are confronted with 
three types of cases, presenting three different sets of facts. 

I. The taking of an automobile for fun or joy riding by boys and 
young men with no intention of stealing the same and the ultimate 
return or abandonment of the car, sometimes without damage and 
sometimes with. 

II. The taking of an automobile by persons who are travelling 
through the country whether for legitimate or evil reasons and who 
use the machine to go from one place té another, abandoning the 
same and then taking another. Here, too, damage is sometimes done 
and sometimes not. 

III. The taking of an automobile for the purpose of use by the 
taker as a permanent possession or for purpose of sale or for dis- 
assembling and re-assembling with other car parts—in fact—steal- 
ing for the purpose of pecuniary gain. 

These three types are quite different and it would seem logical 
they be brought under different statutory provisions with conse- 
quent varying punishment. The difficulty is to divide them and 
especially to assign the border line cases and those in which serious 
damage has resulted from the taking. 

There would seem to be full compliance with the expressed will 
of the legislature if the first class 7. e., the taking of an automobile for 
fun or joy riding, however much such action is to be condemned or 
however fraught with possibilities of danger to the public and loss 
to the owner, be dealt with under the provisions of General Laws 
Ch. 90, sec. 24 as amended :—‘‘ or whoever uses a motor vehicle with- 
out authority knowing that such use is unauthorized, shall be pun- 
ished by a fine of not less than twenty nor more than two hundred 
dollars, or by imprisonment for not less than two weeks nor more 
than two years, or both.’’ 


The last class clearly comes within the statute as to larceny and 
must be passed over by us to the Superior Court. The second class 
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presents more difficulty. It seems to us, however, that for the pur- 
pose of arbitrary classification action may well be under the said 
section 24 of the larceny law, regard being had for the facts, the 
record of the offender and the condition of the returned car. Con- 
viction would doubtless be upheld under either. 

This conclusion is of course general and there is intended to be 
no hard and fast rule recommended. Rather our sole purpose is to 
eall your attention to the matter to the end that there may come 
study and general recommendations which will be fair fo offenders 
and public alike and that will adequately punish the foolishness of 
youth, the misuse of other’s personal property and the deliberate 
stealing of motor vehicles. 


SuPREME Court DECISIONS. 
The past year has been productive of decisions by our Supreme 
Court which your committee feels are of especial interest and value 
to the District Courts. We append a list thereof. 


1927. 

Commonwealth v. Grossman, vv. S. 1757 B. & T. 461 (Receiving 
stolen goods). , 

Commonwealth v. Magarosian, A. S. 2017 B. & T. 604 (Motor Ve- 
hicle—operation without a license—limited license). 

Commonwealth v. Fomuck, A. 8. 2025 B. & T. 625 (Keeping and ex- 
posing intoxicating liquors for sale—proof). 

Commonwealth v. Mario, A. S. 2261 B. & T. 700 (Intoxicating 
liquors—proof). 

Commonwealth v. Clancy, A. 8. 2113 B. & T. 670 (Motor vehicle— 
operating without authority. Use on private property not an 
offense). 

Commonwealth v. Gurney, A. 8. 2079 B. & T. 670 (Motor vehicle— 
operating so that lives and safety of public might be endan- 
gered). 

Commonwealth v. White, 1927 A. S. 1391 B. & T. 74 (Town regula- 
tion of vehicles for hire. Taxicab coming from another city). 


1928. 

Commonwealth v. Certain Motor Vehicle, A. S. 49 B. & T. 81 (In- 
toxicating liquors. Forfeiture of motor vehicle used in the illegal 
keeping or sale of intoxicating liquors without knowledge or con- 
sent of owner). 
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Commonwealth v. Brennan, A. S. 337 B. & T. 111 (Intoxicating 
liquors. Question of fact as to whether article is such). 

Morse v. Sturgis, A. S. 361 B. & T. (Automobile struck pedestrian 
on sidewalk. Violation of statute prohibiting presence of any- 
thing that may interfere with operation of car). 

Commonwealth v. Klosek, A. S. 445 B. & T. page 236 (Operating an 
automobile so that lives and safety of public might be endan- 
gered). 

Commonwealth v. Herrick, A. 8. 549 B. & T. page 252 (Complaint 
for unreasonably refusing and neglecting to provide for support 
of wife. Defendant claimed domicile in another state). 

Mayor of Revere v. Special Justice of District Court of Chelsea, 
A. 8. 457 B. & T. page 252. (Jurisdiction of Court in petition to 
review action of petitioner in making a removal under the Civil 
Service Law). 

Commonwealth v. DeFinnis, A. 8. 789 B. & T. 404. (Keeping and 
exposing intoxicating liquors for sale—evidence sufficient to war- 
rant verdict of guilty.) 

Stafford v. The Commonwealth Company, A. S. 903 B. & T. 4382 
(Appeals from Appellate Division of Municipal Court—request 
for report held insufficient. Procedure in case where prejudicial 
error found. Case sent back for new trial, appeal to Supreme 
Court, new trial, report, report dismissed and appeal to Supreme 
Court.) 

Barrett v. Checker Taxi Company, A. 8. 945 B. & T. 456 (Personal 
injury. Rights of pedestrian, negligence. ) 

Commonwealth v. Taylor, A. 8. 1005 B. & T. 508 (Drunkenness no 
excuse for crime). 

Commonwealth v. Uski, A. S. 573 B. & T. 281 (Defendant charged 
with operating an automobile while under the influence of liquor 
and also with operating after his license had been suspended. 
Court defines the word ‘‘operating’’.) This is an important case 
and especially with reference to the definition of the word ‘‘oper- 
ating’’. : 

Selectmen of Wakefield v. Judge of First District Court of Eastern 
Middlesex, A. 8S. 605 B. & T. 288 (Removal of officer by selectmen. 
Review by District Court.) 

Pearson v. Bara, A. 8. 1145 (Amendments, Removals). 

Mayor of Lynn v. Justice of the District Court of Southern Essex, 
A. S. 1161 B. & T. 680. (Removal of police officer—Review by 
District Court.) 
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Bb 
Tripp v. Shawmut Bank, A. 8. 1231 B. & T. 677. (Conditional Sale 
—Automobile. ) 


Acts or 1928. 


The legislature of 1928 passed several measures which are of 
interest to our Courts. We append a list of the most important. 

Cuap. 28. Reducing the maximum age for sentence and commit- 
ment to the Massachusetts Reformatory from forty to thirty years. 
Effective September Ist. 

Cuap. 115. Providing a penalty for evasion of payment of a fare 
on motor vehicles of common carriers of passengers. Appr. Mar. 
13th. 

Cuap. 125. Relating to liquor nuisances. Approved March 16th. 

Cuap. 136. An Act placing the Town of Windsor in the judicial 
district of the District Court of Central Berkshire concurrently with 
the Fourth District Court of Berkshire. Approved March 19th. 
(This Aét is interesting as being the first change in the jurisdiction 
of the District Courts established in 1917 and years prior thereto. 
Changes in population and improvements in highways in the less 
thickly settled parts of the state will doubtless call for like changes 
in the future whereby concurrent jurisdiction will be given to the 
Courts as a matter of convenience for the population affected.) 

Cuap. 140. Authorizing advances on account of salaries payable 
to officers of District Courts. Approved March 19th. 

Cuap. 144. Enlarging the scope of the Small Claims Procedure 
Law from $35 to $50. Approved March 20th. 

Cuap. 166. Dispensing with signalling by operator of motor ve- 
hicle when approaching pedestrians. Approved March 26th. 

Cuap. 187. Making effective registration of motor vehicles not- 
withstanding errors in application. Approved April 2nd. 

Cuap. 192. Authorizing the use of photostatic process in making 
certain public records. Approved April 2nd. 

Cuap. 213. Relative to penalty against operators of motor ve- 
hicles for leaving the place of accident after knowingly causing per- 
sonal injury, ete. (Increases minimum sentence from one to two 
months.) Effective September ist. 

Cuap. 228. Relative to Sittings of Superior Court. Approved 
April 10th. 

Cuap. 281. Making the statute to read ‘‘operates negligently so 
that the lives and safety of the public might be endangered.”’ 
(Commented on elsewhere in this letter.) 








Cuap. 317. An Act to facilitate the recovery of damages in cer- 
tain motor vehicle accident cases. (Evidence that at the time of the 
accident vehicle was registered in the name of the defendant as 
owner shall be prima facie evidence that it was then being operated 
by and under the control of a person for whose conduct the defend- 
ant was legally responsible and absence of such responsibility shall 
be an affirmative defense to be set up in the answer and proved by 
the defendant.) Effective September Ist. 

Cuap. 333. Relative to commitment of Defective Delinquents 
and Drug Addicts. App. May 18th. 

Cuap. 344. An Act to permit the service of process on the Reg- 
istrar of Motor Vehicles in motor vehicle accident cases. Effective 
May Ist. 


REGISTRAR OF MoroR VEHICLES. 

Your Committee has had a most satisfactory conference with the 
new registrar, Mr. George A. Parker, and pleasant correspondence 
with him since that date. We found him immediately responsive to 
the suggestions that the Registry of motor vehicles and the District 
Courts should function within their respective areas without inter- 
ference from each other. In matters of common concern or where 
misunderstandings may arise he has agreed to co-operate to the full- 
est extent and will clear all such difficulties and suggestions through 
your committee. 


CoMPLAINTS TO ADMINISTRATIVE COMMITTEE. 

During the past year the complaints made to your committee as 
to the methods pursued or decisions rendered in specific cases in the 
District Courts have been relatively few in number and confined to 
a small number of courts. This is a matter for congratulation and 
to be regarded as convincing evidence that the work of the courts is 
being done more uniformly and with a higher degree of care and 
conscientiousness than certain individuals and perhaps the public 
in the past years have felt to be the case. 


APPELLATE DIVISIONS. 

The work of the Appellate Divisions in the several districts has 
been steadily even if slowly increasing. The current year will show 
the most marked increase, especially in the Northern District. 
There is still needed care and attention on the part of the Trial 
Judges, the Clerks and the members of the Bar in order that the 
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eases may be properly prepared and presented. A better under- 
standing especially on the part of the Bar of this element in our 
judicial procedure would unquestionably lead to greater use. The 
statistics now available for four years show the following number 
of eases reported the successive years: 


1923-1924 56 
1924-1925 72 
1925-1926 82 
1926-1927 96 


In connection with the foregoing, it may be of interest to com- 
pile the statisties of civil eases entered, removals to Superior Court, 
criminal cases begun and criminal appeals for the same period of 
time. 


Criminal Criminal 
Civil Cases Entered Removals Cases Begun Appeals 
1923-1924 36,405 2,473 - 163,530 9,504 
1924-1925 29,561 3,224 168,681 10,149 
1925-1926 43,294 1,853 161,809 9,595 
1926-1927 47,413 *1,775 165,015 9,184 


It will be noted from the foregoing that the percentage of re- 
moved cases has steadily declined in the face of constant increase in 
the number of civil cases entered. The criminal appeals however 
have not shown as constant decline although the percentage of 
slightly in excess of five per cent. probably is not excessive. These 
figures as to the criminal side of the Court may well be read in 
connection with the paragraph herein as to withdrawal of appeals. 


LAW OF THE Roap, Ricut or Way At INTERSECTION OF WAys. 
(As interpreted in Fournier v. Zinn, 257 Mass. 575.) 

It is probably necessary to have some such provision as the so- 
ealled right of way given to the man approaching from the right 
when two motor vehicles reach a point of intersection of two ways 
at approximately the same moment. In actual operation this provi- 
sion has proved productive of collisions due to the fact that the 
driver on the right almost always assumes he has the right of way 
irrespective of all other factors. The rule as laid down in Fournier 
v. Zinn, supra, is as follows :— 

The driver of an automobile is bound to respect the right of way 
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of another driver approaching an intersecting way from his right, 
but he is not necessarily guilty of contributory negligence if he 
drives on and across the intersecting way when he knows the other 
ear is approaching from the right. It is for the jury to determine 
in each case whether in so acting he used a proper degree of care. 
The condition of the ways as to travel by others, the absence or 
presence of pedestrians, the speed and distance of the approaching 
ear are all to be taken into account. He is not obliged to suspend 
his operation simply beeause he sees a car approaching from a dis- 
tance on his right nor can he take the risk of speeding across the 
intersecting way simply because he is a few feet nearer the inter- 
secting point than the other driver. It is for the jury, considering 
all the circumstances, to determine if a driver of ordinary prudence 
approaching the way as he did would conclude he could in safety 
cross the intersecting street without reasonable apprehension of a 
collision. 

Stated otherwise, the Trial Judge in the District Court must first 
determine if the two cars did approach the intersection of the ways 
at the same moment. If they did, the man on the left must yield to 
the man on the right and his failure so to do is evidence of negli- 
gence. 

District Court ACCOMMODATIONS. 

Your Committee has been in existence for nearly six years. It is 
a pleasure to note the growing conception of the importance of the 
District Courts by County officials and the improvement of Court 
accommodations. Nothing helps more materially to establish and 
maintain a respect for law and government than clean, commodious 
and respect-commanding accommodations. Their influence is also 
marked upon the morale of the Court itself. There are, we regret 
to say, still some very inadequate Court Rooms and accommodations 
for Court officials. We trust that these deficiencies will soon be 
remedied. 


Drivinc Motor VEHICLES WHILE UNDER THE INFLUENCE OF 
INTOXICATING LIQUOR. 

The Judges who are interested in a very complete analysis of the 
law and with citations from all jurisdictions will find it interesting 
to consult Volume 42 of the American Law Reports, page 1498, and 
especially the comments on the case therein reported of State of 
Iowa v. L. A. Giles. 
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SMALL CLAIMS AND CHANGES IN District Court RULEs. 

The Legislature by enacting Chapter 144 has enlarged the scope 
of the Small Claims procedure law from $35 to $50. This enactment 
will not change in any important respect the procedure of the 
Court. It will be necessary however to change Rule 15 of the Small 
Claims Procedure and your committee has requested the officers of 
the Justices’ Association to take appropriate action. Your commit- 
tee feels that at the meeting to be called for that purpose it will be 
well also to change that portion of Rule 28 of the Rules of the Dis- 
trict Courts which now reads as follows :— 

‘The request for a report to the Appellate Division shall be filed 
with the Clerk within two days after notice of the ruling, etc.,’’ so 
that more time will be granted for the purpose of making the re- 
quest, and also to increase the number of days within which a draft 
report must be filed from five days as now stipulated in Rule 29 to 
ten days. The present rule in these respects follows the practice 
and rule in the Municipal Court of Boston and is too harsh when 
applied to the District Courts scattered about the state. 


. 
SUPPLEMENTARY PROCEEDINGS (Poor Desror Law). 


The cases brought under the new Poor Debtor Law are increas- 
ing in the larger courts. This law appears to be more complicated 
than it actually is, due to the fact that all of the provisions of the 
old law were not repealed in order that, we are advised, it might 
keep its place in the General Laws. 

Chapter 334 of the Acts of 1927 is badly paragraphed and both 
of these things contribute to the seemingly confusing and compli- 
eated provisions and procedure thereunder. The forms have been 
re-drafted and may now be safely ordered in quantity from the Peck 
Printing Company, 123 North Street, Boston. 

At the suggestion of your committee, groups of District Court 
officials in certain sections of the state have met and listened to an 
analysis or discussion of this law by a Justice who has made a spe- 
cial study of the same with profit and this practice might well be 
extended to other parts of the state. 

In all probability this is the last communication your Committee, 
as it now is, and as it has been from the beginning constituted, will 
address to you. We know of no better way in which to close this 
communication than to express again our appreciation of your con- 
tinued co-operation with us in our common labor and of the friend- 
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ships which we have formed in the prosecution of this work. We 
bespeak for our successors a continuance of this same co-operation. 
While service upon this committee has at times been onerous and 
exacting, we feel confident that our common effort has resulted in a 
marked improvement in all the District Courts in this Common- 
wealth, giving to them a higher standing than they have heretofore 
held and establishing more uniform procedure and practice than 
could have been brought about in any other way. 

There have been many changes in the personnel of these Courts 
during the past six years. Some of our friends who have labored 
with us have passed away. We would like our last word to be one of 
affection and respect for these friends and associates who served the 
publie faithfully and well and now rest from their labors. 


FRANK A. MILLIKEN 
JAMES W. McDoNALpD 
CHARLES L. Hipsparp 


Members of the Committee. 


NOTE. 

We believe the constructive work of the three members of 
this committee since its creation in 1922 ranks among the most 
effective and valuable public services in the judicial history of 
the Commonwealth. F. W. G. 


A SUGGESTION AS TO BAR EXAMINATIONS. 


The court and bar examiners might well ponder Rufus 
Choate’s ‘‘most happy method of legal study, by which,’’ he said, 
**T believe and feel that I am reviving my love of the law’’. In 
1843, Choate wrote, 


‘*T have adopted the plan of taking a volume, the last 
volume of Massachusetts Reports, and making a full brief 
of an argument on every question in every case, examining 
all the authorities, finding others, and carefully composing 
an argument as well reasoned, as well expressed as if I were 
going to submit it to a bench of the first of jurists.’’ 


If Choate trained himself in this way in 1843 when he was 
over forty and at the height of his career, candidates for the bar 
to-day might reasonably be expected to do a little of it and be 
tested on it in some way. F. W. G. 








CAUSES OF IMPEACHMENT AND LEGISLATIVE 
PRACTICE. 

It isnot our purpose to discuss the merits of the recent impeach- 
ment proceedings. Much of the testimony before the special com- 
mittee, of the closing argument for the defense, and the report of 
the committee appeared in the newspapers. The full report of the 
special committee of the House, the statement of the chairman, 
George R. James, on the floor of the House, and the articles of im- 
peachment prepared by order of the House, were printed respec- 
tively as House documents 1339, 1342 and 1344. The final disposi- 
tion of the matter appears in the following extract from the House 
Journal of June 13, 1928: 


‘‘The articles of impeachment reported by the special 
committee appointed to investigate the acts and conduct of 
Arthur K. Reading during his tenure of the office of Attor- 
ney-General of the Commonwealth and all matters which 
may tend to show misconduct or maladministration by him 
in his said office (House, No. 1344) were considered. 

Mr. James of Norwood moved that the articles be 
amended by the substitution of the following resolutions :— 

Whereas, This House of Representatives did, on the 
fifth day of June instant, adopt a Resolution impeaching 
Arthur K. Reading, Esquire, Attorney-General of The Com- 
monwealth of Massachusetts for misconduct and maladmini- 
stration in his said office, as disclosed in and by the evidence 
and findings submitted to this House (see House Document 
No. 1339) ; and 

Whereas, On the sixth day of June instant, said Arthur 
K. Reading, Esquire, did transmit to the General Court his 
resignation of the said office and did thereupon and thereby 
surrender and abandon his said office and did disclaim any 
further right or title thereto, or obligations thereunder ; and 

Whereas, It appears that by reason of said resignation 
of said Arthur K. Reading, Esquire, from the said office of 
Attorney-General of this Commonwealth, there is now 
neither necessity nor occasion for further proceeding for his 
removal; therefore, be it 

Resolved, That it is the judgment of this House of Rep- 
resentatives that further proceedings in the matter of the 
said impeachment of the said Arthur K. Reading, Esquire, 
have become unnecessary, and such proceedings are hereby 
discontinued ; and be it further 

Resolved, That the Articles of Impeachment now sub- 
mitted for the consideration of this House of Representatives 
be placed in file without further present action thereon. 
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Mr. Edward J. Kelley of Worcester moved that the fur- 
ther consideration of the articles of impeachment be post- 
poned until the next sitting; and this motion was negatived. 

After debate the amendment was adopted ; and the sub- 
stituted resolutions (House, No. 1348) were then adopted.’’ 


In the course of the proceedings, we were asked so many ques- 
tions both by lawyers and laymen as to the nature of impeachment 
proceedings and the possible causes of impeachment that a fuller 
understanding of the subject will help to a better comprehension of 
our government. 

Prior to this ease, the last impeachment proceeding in Massa- 
chusetts was that against Judge Prescott of the Probate Court of 
Middlesex County in 1821. That case was tried before the Senate. 
The Managers on the part of the House were John G. King, 
Warren Dutton, Samuel P. P. Fay, Lemuel Shaw (later Chief 
Justice of the Supreme Judicial Court) Sherman Leland, Horatio 
G. Neweomb and Francis C. Gray, the leading part being taken by 
Messrs. Shaw and Dutton. The counsel for Judge Prescott were 
Wm. Prescott, George Blake, Daniel Webster, Samuel Hoar, Samuel 
Hubbard (later a justice of the S. J. C.) and Augustus Peabody— 
the leading part in the trial being taken by Messrs. Hoar, Blake 
and Webster. The printed report contains the evidence and ar- 
guments and an appendix gives an account of the few other earlier 
impeachment cases since 1780. 

Impeachment proceedings should not be confused with proceed- 
ings for ‘‘removal by address.’’ Removal by the Governor and 
Council upon address of both Houses is a proceeding for the re- 
moval of judges only under Article of Chapter of the Con- 
stitution. It supplements our constitutional tenure of judicial office 
‘‘during good behavior.’’ It is a purely legislative proceeding 
for the ‘‘recall’’ of judges by the representatives of the people 
which is a simpler and less formal proceeding than the impeach- 
ment. Impeachment is a strictly judicial proceeding in which the 
House, acting as the ‘‘grand inquest of the Commonwealth’’ pre- 
sents ‘‘articles’’ upon which the respondent is tried before the 
Senate, sitting as a ‘‘Court of Impeachment’’ each senator being 
sworn as a judge before proceeding. 

The difference between the two proceedings appears in the fol- 
lowing extract from the argument of Mr. R. G. Dodge which states 
clearly the legal position relied on by counsel for Mr. Reading in 
the recent proceedings. 
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EXTRACT FROM ARGUMENT OF R. G. Dopae. 
‘*‘T quote two sentences from what Governor Hughes said in 
the unsuccessful proceedings for the removal of District-Attorney 
Jerome: 


‘*A public officer is entitled to the same presumption in 
his favor as those which, in accordance with the spirit of our 
authorities, are raised in favor of any other person accused 
of wrongdoing. The fact that he is a publie officer does not 
deprive him of the right to be considered innocent by fair- 
minded people until he is proved guilty, and to be free from 
the imputation of bad faith or improper motive until the 
evidence of it is clearly shown.’’ 


‘*Now, the question before you is a specific one. Has the defend- 
ant—I won’t call him the defendant—has Mr. Reading been guilty 
of maladministration in office? The question is a different one from 
that which arises under either of the other removal provisions of 
our Constitution and laws, with which I am familiar. The consti- 
tutional provision for the removal of judges by the Governor upon 
the address of both Houses does not require the specification of any 
reason or the finding of any particular fact. The power is simply 
vested in the Governor to remove upon the address. The statute 
providing for the removal by the Supreme Court of clerks of cvurts, 
county commissioners, district attorneys, ete., provides that they 
may be removed, if sufficient cause is shown therefor, and it 
appears that the public good so requires—the broadest kind of a 
provision, which the court may apply in any way it sees fit. But 
here, when it comes to the last supreme remedy of impeachment, 
the provisions of our Constitution are clear and definite. They are 
found in Article 51 of the Rearrangement, which reads as follows: 


‘‘The senate shall be a court with full authority to hear 
and determine all impeachments made by the house of repre- 
sentatives against any officer or officers of the Commonwealth 
for misconduct and maladministration in their offices, but 
previous to the trial of every impeachment the members of 
the senate shall respectively be sworn truly and impartially 
to try and determine the charge in question according to evi- 
dence. Their judgment, however, shall not extend further 
than to removal from office and disqualification to hold or 
enjoy any place of honor, trust or profit under this Com- 
monwealth. But the party so convicted shall be, neverthe- 
less, liable to indictment, trial, judgment and punishment 
according to the laws of the land.’’ 
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‘*You consider what a severe penalty a successful impeachment 
imposes—not only removal from office, but disqualification from 
thereafter holding or enjoying any place of honor, trust or profit 
in this Commonwealth, and beyond that, indicating the kind of 
matters for which impeachment proceedings are generally started, 
liability to indictment in the courts of law. No more terrible stigma 
ean be placed upon any officer than the stigma of removal by im- 
peachment proceeding. 

‘*You will have in mind that fact and will, I know, strive to do 
justice to a man upon whom it is suggested that so severe a penalty 
should be imposed. 

‘Now, what is maladministration in office? You will note that 
the words of the Constitution are not misconduct or maladministra- 
tion in office. They are not in the disjunctive. It is ‘misconduct 
and maladministration in office.’ Both must be found. Misconduct 
is the broader term. Maladministration in office is, therefore, the 
more important term, because nothing can be made the subject of 
impeachment proceedings properly which you do not find to be 
upon the evidence maladministration in office. The fundamental 
distinction which I shall ask you to bear in mind in your delibera- 
tions is the distinction between wilful and corrupt conduct in office 
and an error of judgment without corruption; a forgetfulness, per- 
haps, at times of what the very highest standard might seem to 
require. Maladministration in office is the former and not the 
latter. 

‘Tt happens that the only case that I have seen of the impeach- 
ment or of the attempted impeachment of an attorney-general is a 
case in the Supreme Court of Nebraska, in which State, under the 
Constitution, the legislature impeaches but the Supreme Court tries 
the case and decides it. 

‘*In that case the Court used language which is my text here, so 
far as the law is concerned, and I do not believe its application or 
its soundness will be questioned by counsel for the Committee. In 
State v. Hastings, 37 Nebraska 96, one of the very few cases in the 
books dealing with impeachment, because impeachment proceedings 
seldom reach the courts, the Court found that the conduct of the 
respondent was highly reprehensible, was highly censurable, want- 
ing in an intelligent regard for the interests of the public, which 
the State exacts from its officers, but nevertheless was not impeach- 
able, and the Court said, and I read but two sentences from the 
opinion, because they cover the ground: 
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‘““It may be safely asserted that where the act of official 
delinquency consists in the violation of some provision of the 
Constitution or statute which is denounced as a crime or 
misdemeanor, or where it is mere neglect of duty wilfully 
done, with a corrupt intention, or where the negligence is 
so gross and the disregard of duty so flagrant as to warrant 
the inference that it was wilful and corrupt, it is within 
the definition of a misdemeanor in office.”’ 

‘* And the phrase ‘misdemeanor in office’ means the same as mal- 
administration in office.’’ 

‘But where it’’— 

‘‘that is, the offense if it be an offense,’’ 
‘‘eonsists of a mere error of judgment or omission of duty 
without the element of fraud, and where the negligence is 
attributable to a misconception of duty rather than a wilful 
disregard thereof, it is not impeachable, although it may be 
highly prejudicial to the interests of the State.’’ 


The suggestion that ‘‘misconduct and maladministration’’ must 
both be found seems open to question. ‘‘And’’ is frequently con- 
strued in the disjunctive and.it seems to us that it is thus used 
in this clause of the constitution. We see no more reason for 
saying that both ‘‘misconduct’’ and ‘‘maladministration’’ must be 
found to justify an impeachment than we do for saying that the 
judgment must be ‘‘ removal from office’’ and ‘‘disqualification’’ for 
the future. We believe the Senate could remove from office with- 
out giving a judgment of disqualification* and ‘‘contrariwise’’ we 
do not believe that a resignation, unless accepted by the legislature, 
could defeat the jurisdiction of the Senate to proceed to a judg- 
ment of disqualification. As Judge Simpson points out the con- 
stitution does not contemplate any such ‘‘race with the law.”’ 
(Simpson, pp. 63-65.) 

The U. S. Constitution speaks of ‘‘treason, bribery, and other 
high crimes and misdemeanors’’ as causes of impeachment, ‘‘and’’ 
obviously means ‘‘or’’ in this clause. The judicial character of 
the Senate is described by Judge Curtis in the report of the pro- 
ceedings against President Johnson, page 251. His analysis of 
‘“*high erimes and misdemeanors’’ appears on pp. 273-275 and on 
page 275 he analyses the nature of a ‘‘bill of attainder’’ to dis- 
tinguish it from a judicial decision. 

The Massachusetts Constitution as already pointed out pro- 





* The judgment of the Senate in the Prescott Case appears to have been limited to 
removal. (Report 209-210.) 
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vides for impeachment for ‘‘miseconduct and maladministration.’’ 
In a hasty examination we have noticed no discussion of the his- 
tory and reasons for the difference in the language of the state 
and federal constitutions above referred to. The language of the 
Massachusetts Constitution on this point was drawn by John 
Adams, and was not, I think, changed after it left his hands. This 
ean be verified by referring to his draft which appears in volume 
2? of his ‘‘Works’’. It was John Adams who suggested the im- 
peachment of Chief Justice Oliver in 1774 for accepting a salary 
paid by the King. He did it because he feared that the Chief 
Justice might be tarred and feathered at the Liberty Tree or some- 
thing of that kind, and he wished to avoid such ‘‘recurrence to 
original power.’’ His story of how it came about appears in his 
‘*Works,’’ volume 2, pp. 328-332 and volume 10, pp. 236-241. 
His reasoning about it appears in his ‘‘Diary’’ under date of 
Feb. 28, 1774, see ‘‘ Works,’’ vol. 2, page 326 (reprinted in Mass. 
Law QuarTerRLy for April, 1928, at p. 36 note). The articles were 
drawn by him. Some account of them is found in Alden Brad- 
ford’s ‘‘History of Massachusetts from 1764-1775,’’ pp. 309-315 
and especially pp. 311 to 312. This account is based largely on 
Governor Hutchinson’s account in ‘‘ Hutchinson’s History of Mas- 
sachusetts,’’ vol. 3, pp. 445 to 454. Hutchinson refused to sit on 
the ground that he knew of no ‘‘high crimes and misdemeanors’’ 
chargeable against the Chief Justice of which the Governor and 
Council had jurisdiction. There were, therefore, two questions; 
first, did the Governor and Council have jurisdiction of impeach- 
ment proceedings as John Adams argued they must have from the 
nature of the government: second, were there grounds of impeach- 
ment? As the Governor denied jurisdiction, the second question 
was never decided except by the public and the jurors who refused 
to serve under the Chief Justice. The original articles of impeach- 
ment will probably be found in the Archives. John Adams had 
the State Trials in his library and had read them. He used words 
carefully, and he must have used ‘‘misconduct and mal-administra- 
tion’’ instead of ‘‘high crimes and misdemeanors”’ for a definite 
reason, and that reason must have been to make the causes brvader. 
To what extent the phrase resembles the military phrase of a court 
martial, ‘‘conduct unbecoming an officer and a gentleman,’’ may 
be a matter for argument in any particular ease. (Cf. Report of 
Prescott Case 180-181, 192-195, Simpson 30-60, Chase’s ‘‘Life of 
Lemuel Shaw,’’ 90-103.) 








THE ANTICIPATORY DECLARATORY OPINION OF THE 
SUPREME COURT OF THE UNITED STATES THAT 
THE RENDERING OF DECLARATORY JUDGMENTS 
WAS NOT WITHIN THE CONSTITUTIONAL JURISDIC- 
TION OF THAT COURT. 


Mr. Justice Holmes and Mr. Justice Brandeis are not in the 
habit of delivering anticipatory opinions in support of the uncon- 
stitutionality of legislation and yet here is such an opinion by Mr. 
Justice Brandeis which is the more remarkable, in view of his cus- 
tomary thoroughness of research, in that he does not discuss the 
leading opinion on the nature of procedure to obtain a declaratory 
judgment. It is, of course, true that the constitutional jurisdiction 
of the Federal Courts could not be broadened in any substantial 
way by statute, but the question is, what is the substantial meaning 
and scope of constitutional jurisdiction as compared with the mean- 
ing and scope of the procedural rulemaking power of congress? In 
this respect the question seems on all fours with the similar ques- 
tion of the relative scope of the ideas of jurisdiction and procedure 
in the English Courts. This question was answered as to declara- 
tory judgments by Pickford, L.J. (later Lord Sterndale), and 
Bankes, L.J., in the leading ease of Guaranty Trust Co. v. Hannay, 
(1915, 2 K. B. 536; 12 A. L. R. A. 1 at pp. 13-26). The opinion of 
Mr. Justice Brandeis deals only with the Federal courts and does 
not directly, or even impliedly, affect the legislative rulemaking 
power in the states. It may, however, be misunderstood in this re- 
spect and the matter is of such importance to the future of Ameri- 
ean procedure that we print the opinion in full, followed by the 
brief but pregnant comment upon it by Mr. Justice Stone, and will 
then compare it with the reasoning of Lord Sterndale and Lord 
Justice Bankes. 


MArK SKINNER WILLING, ET AL., PETITIONER, v. CHicaco AvupITo- 
RIUM AsSsocIATION. No. 561. Supreme Court oF THE 
UNITED STATES. 

(From “The United States Daily” of May 22, 1928.) 


The suit in this case was instituted by the Chicago Auditorium 
Associatidn. The Association leased land in Chicago and built 
thereon before 1889. It now desires to build a large, modern build- 
ing upon the same site. 
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The Court found that the leases contain provisions which may be 
construed as denying any right to tear down the present building 
even to replace it by a better one. This suit was brought against 
the lessors and the trustee for the bondholders to establish the right 
to tear down the old building and replace it with a new building. 

The Court found that there was no hostile act or threat on the 
part of the defendants. The opinion states, ‘‘what plaintiff seeks 
is simply a declaratory judgment. To grant that relief is beyond 
the power conferred upon the Federal judiciary.’’ 

On certificate from the Cireuit Court Appeals for the Seventh 
Cireuit. The opinion of the Court, delivered by Mr. Justice Bran- 
deis and the concurring opinion of Mr. Justice Stone are published 
below in full text. 

Mr. Justice Brandeis delivered the opinion of the court. The 
full text follows: 

This suit, which was begun in a State court of Illinois by the 
Chicago Auditorium Association, is said to be in the nature of a bill 
to remove a cloud upon title. All of the parties except a few of the 
defendants are citizens of Illinois. 

These claimed that as to them there was a separable controversy, 
and they secured a removal of the whole cause to the Federal court 
for northern Illinois. There Willing and other defendants moved 
to dismiss on the ground that the bill was not within the jurisdie- 
tion of a court of equity and that the court ‘‘is without jurisdiction 
of the subject matter of the case, made or attempted to be made by 
the bill.”’ 

The court was of opinion that the case presented questions which 
should be determined only upon answers and proofs; denied the 
motions to dismiss, without prejudice to any question raised by 
either party touching the motions; and directed the defendants to 
answer. 

After hearing the case fully on the evidence, the District Court 
dismissed the bill ‘‘for want of equity jurisdiction in the court to 
grant any relief upon the pleading and the evidence, but without 
prejudice to whatever rights the plaintiff may have . . . when 
asserted in any appropriate proceeding or otherwise.’’ 8 F. (2d) 
998. 

The Cireuit Court of Appeals held that the suit was cognizable 
in a court of equity as one to remove a cloud upon title; and it re- 
versed the decree with direction to the District Court to hear the 
evidence and determine the issues involved, 20 F. (2d) 837. This 
Court granted a writ of certiorari, 275 U. S—. 

Motions by Willing and others to remand the cause to the State 
court had been made in the District Court on the ground that the 
controversy involved was single and entire as to all the defendants. 
The motions, which that court denied, were renewed in the Circuit 
Court of Appeals and again denied. 

We have no occasion to consider whether the alleged controversy 
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was separable. For we are of opinion that the proceeding does not 
present a case or controversy within the range of judicial decision 
as defined in Article III of the Federal Constitution. 

The facts alleged and proved are these: 

The association, an Illinois corporation, was organized in 1886 
for the purpose of constructing and maintaining in Chicago a build- 
ing containing a large auditorium, galleries for exhibition of works 
of art, offices and other rooms; to provide thereby and otherwise, for 
the cultivation of music, the drama and the fine arts, and for hold- 
ing in Chicago political and other conventions; and to use the 
premises for any and all purposes of profit. 

To this end, the association became, in 1887, the ground lessee of 
five adjacent parcels of land for the term of 99 years, under five 
separate, substantially similar indentures. Three of the leases were 
later extended to the year 2085. ; 

On this land the association built, before 1889, the single monu- 
mental structure now standing, known as the Auditorium Building, 
which contains, besides the auditorium, a recital hall, studios, a 
hotel, and many business offices. The cost of construction and 
maintenance was defrayed by stock issues aggregating $2,000,000, 
and by issues of bonds of which $1,375,000 are outstanding. 

The building is now in fairly good condition, and continues to 
serve well the purposes for which it was constructed. The payments 
of rent and interest have beem made regularly. Thus neither the 
public, the landlords, nor the bondholders have cause for dissatis- 
faction. 

But, for the stockholders, the investment has never been finan- 
cially remunerative. In 40 years only one dividend has been paid; 
and that was one and a half per cent. 

Considered as a financial investment, the building is now obso- 
lete in design ; and it is incapable of alteration without unjustifiable 
expense. The highest and best use of the property for the financial 
gain of the tenant would now be the replacement of this structure 
by a modern one adapted for business. 

The association desires to erect a large modern commercial build- 
ing of greatly increased height, the cost of which may be as much 
as $15,000,000. Appropriate changes in its charter powers have 
been made. Recently some of the stock has been acquired by the 
president of the corporation at a small fraction of its par value. 

There is no provision in the leases which in terms gives the asso- 
ciation the right to tear down this building and erect another in its 
place. It may be that the building, as and when constructed, be- 
eame, and now is, property of the lessors. Compare Kutter v. 
Smith, 2 Wall. 491; Bass v. Metropolitan West Side Elevated Rail- 
way Co., 82 Fed. 857. The leases contain certain provisions which 
may be constructed as denying, by implication, any right to tear 
down the building even to replace it by a better one. 

They declare that the building is security for payment of rent 
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and for the performance of all other covenants imposed upon the 
tenant; that the tenant shall ‘‘keep the building situated upon said 
demised premises . . . in good repair, and in a safe and secure 
condition, . . . and all rooms in said building in a good, safe, clean 
and tenantable condition and repair during the entire term of this 
lease ;’’ that the tenant shall rebuild or repair the building, in event 
of damage or destruction by fire, upon the same plan as was fol- 
lowed in the original structure or upon such other plans as are 
approved by the lessors; and that the landlords shall pay the ten- 
ant the appraised value of the improvements at the end of the term. 

Counsel for the association are of opinion that it has the legal 
right to tear down the building and to construct the new one, with- 
out first obtaining the consent of the several lessors and of the trus- 
tee for the bondholders, provided adequate security is furnished for 
the payment of the ground rent pending the completion of the new 
building. But the association deemed it advisable to obtain the con- 
sent of the lessors and of the trustee. To that end, negotiations 
were opened with Willing and one other of the lessors, and there 
was some talk of purchasing their interests. 

In the course of an informal, friendly, private conversation, Will- 
ing stated to the president of the association that his counsel had 
advised that the lessee had no right to tear down the Auditorium 
Building without the consent of the lessors and of the trustee for 
the bondholders. Several of the lessors were never approached by 
anyone on behalf of the association. Nor was the trustee for the 
bondholders. After this talk with Willing, a year passed without 
further occurrence. Then, the suit at bar was begun against all the 
lessors and the trustee for the bondholders. 

The bill alleged that ‘‘under the proper construction and inter- 
pretation of the terms, covenants and conditions of said several leases, 
your orator is fully empowered and has the right to tear down and 
remove the present improvement as a part of and incidental to the 
erection of a new improvement of equal or greater value not impair- 
ing in any way the security and property right of the said lessors 
or their successors and assigns, upon furnishing proper and ade- 
quate security during the removal of the present improvement and 
until the completion of the new improvement; but the defendants 
hereinafter named, or some of them, nevertheless claim and assert, 
and by reason of such claim and assertion certain persons with 
whom your orator is obliged to deal in the financing of its aforesaid 
plans are fearful, that the present building cannot be removed with- 
out a violation of the terms, covenants and conditions of said leases. 

‘“‘The aforesaid claims, fears and uncertainties respecting the 
rights of the parties to said leases, based upon the terms, covenants 
and conditions of the leases of said property, have greatly impaired 
the value of the leasehold interests of your orator, and have made 
them unmarketable, and have prevented your orator from exercis- 
ing its rights with respect to said leasehoid interests so as to secure 
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therefrom the highest and best use of its interest in the land; and 
the terms, covenants and conditions of the said leases, in so far as 
they give color to said claims, fears and uncertainties, are clouds 
upon the title of your orator, for the removal of and relief against 
which your orator has no adequate remedy in a court of law.’’ 

The bill prayed ‘‘that this court will remove from the several 
leasehold interests of your orator the above mentioned claims and 
clouds based upon the alleged force and effect of the terms, cove- 
nants and conditions of the aforesaid leases, and will fully quiet and 
establish the title of your orator to the said leasehold properties 
with full right on the part of your orator to tear down and remove 
any and all buildings which for the time being may be upon said 
premises, upon giving proper security; . . . and that said defend- 
ants may also be restrained and enjoined from taking any steps to 
prevent your orators from tearing down or removing the present 
building. us 

There is not in the bill, or in the evidence, even a suggestion that 
any of the defendants had ever done anything which hampered the 
full enjoyment of the present use and occupancy of the demised 
premises authorized by the leases. There was neither hostile act 
nor a threat. There is no evidence of a claim of any kind made by 
any defendant, except the expression by Willing, in an amicable, 
private conversation, of an opinion on a question of law. Then, he 
merely declined orally to concur in the opinion of the association 
that it has the right asserted. For that, or for some other reason, 
several of the defendants had refused to further the association’s 
project. Other defendants had neither done nor said anything 
about the matter to anyone, so far as appears. Indeed, several re- 
frained, even in their answers, from expressing any opinion as to 
the legal rights of the parties. 

Obviously, mere refusal by a landlord to agree with a tenant as to 
the meaning and effect of a lease, his mere failure to remove 
obstacles to the fulfillment of the tenant’s desires, is not an action- 
able wrong, either at law or in equity. And the case lacks elements 
essential to the maintenance in a Federal court of a bill to remove 
a cloud upon title. The alleged doubt as to plaintiff’s right under 
the leases arises on the face of the instruments by which the plain- 
tiff derives title. 

Because of that fact, the doubt is not in legal contemplation a 
cloud, and the bill to remove it as such does not lie. It is true that 
the plight of which the Association complains cannot be remedied 
by an action at law. But it does not follow that the Association 
may have relief in equity in a federal court. What the plaintiff 
seeks is simply a declaratory judgment. To grant that relief is 
beyond the power conferred upon the federal judiciary. Liberty 
Warehouse Co. v. Grannis, 273 U. S. 70, 74. Compare Liberty 
Warehouse Co. v. Burley Tobacco Growers Ass’n., 275 U. S.—The 
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statement, made at the bar, that Blair v. Chicago, 201 U. S. 400, 450, 
supports the jurisdiction, is unfounded. 

It istrue that this is not a moot case, like Singer Manufacturing 
Co. v. Wright, 141 U. S. 696, and United States v. Alaska S. S. Co., 
253 U. S. 113; that, unlike Keller v. Potomac Electric Co., 261 U.S. 
428, 444, and Postum Cereal Co. v. California Fig Nut Co., 272 U.S. 
693, the matter which it is here sought to have determined is not 
an administrative question; that the bill presents a case which if it 
were the subject of judicial cognizance, would in form come under 
a familiar head of equity jurisdiction; that, unlike Gordon v. 
United States, 117 U. S. 697, a final judgment might be given; that, 
unlike South Spring Hill Gold Mining Co. v. Amador Medean Gold 
Mining Co., 145 U. S. 300, the parties are adverse in interest ; that, 
unlike Fairchild v. Hughes, 258 U. S. 126, and Massachusetts v. 
Mellon, 262 U. S. 447, there is here no lack of a substantial interest 
of the plaintiff in the question which it seeks to have adjudicated ; 
that, unlike New Jersey v. Sargent, 269 U. S. 328, the alleged inter- 
est of the plaintiff is here definite and specific; and that there is 
here no attempt to secure an abstract determination by the court of 
the validity of a statute, as there was in Muskrat v. United States, 
219 U. S. 346, 361, and Texas v. Interstate Commerce Commission, 
258 U.S. 158, 162. 

But still the proceeding is not a case of controversy within the 
meaning of Article III of the Constitution. The fact that the plain- 
tiff’s desires are thwarted by its own doubts, or by the fears of 
others, does not confer a cause of action. No defendant has wronged 
the plaintiff or has threatened to do so. 

Resort to equity to remove such doubts is a proceeding which was 
unknown to either English or American courts at the time of the 
adoption of the Constitution and for more than half a century 
thereafter, Cross v. Devalle, 1 Wall. 14-16. Compare Jackson v. 
Turnley, 1 Drew. 617, 627; Rooke v. Lord Kensington, 2 K. & J. 
753, 760; Lady Langdale v. Briggs, 8 DeG. M. & G. 391, 427. 

As the proceeding is not a suit within the meaning of Section 28 
of the Judicial Code, the motions to remand the cause to the State 
court should have been granted. Stewart v. Virginia, 117 U. S. 612; 
Upshur County v. Rich, 135 U. S. 467; Pacific Live Stock Co. v. 
Oregon Water Board, 241 U. S. 440, 447. 

Whether, as the respondent contends, it has a remedy under the 
law of Illinois, we have no occasion to consider. Fulwiler v. McClun, 
285 Ill. 174. Compare McCarty v. McCarty, 275 Ill. 573; Green- 
ough v. Greenough, 284 Ill. 416; Devine v. Los Angeles, 202 U. S. 
313, 334-335. : 

Even a statute of the State could not confer a remedial right to 
proceed in equity in a Federal court in a suit of this character. 
Pusey & Jones Co. v. Hanssen, 261 U. S. 491. 

Reversed. 
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JUSTICE STONE’S Minority OPINION. 


I concur jn the result. It suffices to say that the suit is plainly 
not one within the equity jurisdiction conferred by Sections 24, 28, 
of the Judicial Code. 

But is it unnecessary, and I am therefore not prepared, to go 
further and say anything in support of the view that Congress may 
not constitutionally confer on the Federal courts jurisdiction to 
render declaratory judgments in cases where that form of judgment 
would be an appropriate remedy, or that this Court is without con- 
stitutional power to review such judgments of State courts when 
they involve a Federal question. Compare Fidelity National Bank 
& Trust Co. v. Swope, 274 U.S. 123, 130-134. 

‘It is not the habit of the court to decide questions of a consti- 
tutional nature unless absolutely necessary to a decision of the ease.”’ 
Burton v. United States, 196 U. S. 283, 295. See Blair v. United 
States, 250 U. 8. 273, 279; Flint v. Stone Tracy Co., 220 U. S. 107, 
177 ; Light v. United States, 220 U. S. 523, 538. 

There is certainly no ‘‘ case or controversy’’ before us requiring 
an opinion on the power of Congress to incorporate the declaratory 
judgment into our Federal jurisprudence. 

And the determination now made seems to me very similar itself 
to a declaratory judgment to the effect that we could not constitu- 
tionally be authorized to give such judgments—but is, in addition, 
prospective, unasked, and unauthorized under any statute. 


May 21, 1928. 
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THE OPINIONS OF PICKFORD, L. J.. AND BANKES, L. J., IN 
GUARANTY TRUST CO. V. HANNAY, (1915 2 K. B. 536, 
12 A. L. R. A. AT PP. 13-26.) 


The ‘‘action of declarator’’ to obtain a declaration of right has 
been in use in Scotland for some 300 years. Lord Brougham advo- 
eated its adoption in English practice about 1830 but it was not 
until 1852 that Parliament introduced the practice as an equitable 
proceeding by the Chancery Procedure Act of that year. 

The practice thus introduced by the Chancery Procedure Act 
1852 became applicable to actions brought in the High Court in 
England after law and equity had been fused for administrative 
purposes by the Judicature Acts 1873 and 1875 and all proceedings 
in the High Court are begun by an ‘‘action.’’ 

As matter of construction it was held that the English Chancery 
Procedure Act did not entitle a plaintiff to a declaratory judgment 
unless circumstances had come into existence which entitled the 
plaintiff to relief at law or in equity in ease he (the plaintiff) was 
right in his contention. 

This was changed by the Order XXV, Rule 5, of the Rule Com- 
mittee which was made in 1883. 

The Chancery Procedure Act, s. 50, ended in these words; ‘‘ And 
it shall be lawful for the court to make binding declarations of right 
without granting consequential relief.’’ 

Order XXV, Rule 5, adopted by the Rule Committee in 1883, 
ended in these words: ‘‘ And the court may make binding declara- 
tions of right whether any consequential relief is, or could be 
claimed, or not.’’ 

In Guaranty Trust Co. v. Hannay (1915), 217 K. B. 536, the 
power of the Rule Committee to make this change was attacked on 
the ground that it was a change affecting the jurisdiction of the 
court and therefore beyond the power of the Rule Committee which 
has power to change procedure but not jurisdiction. 

It was held that the change thus made was within the power of 
the Rule Committee because it was a matter of procedure and not 
an extension of the jurisdictional power of courts administering the 
English common law. In reaching this conclusion Pickford, L. J., 
reasoned as follows: 


“é 


. . . The next question is whether, if this be the mean- 
ing of the rule, it is ultra vires. It is said to be so because 
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it adds to the jurisdiction of the court, which can not be done 
by rules of practice and procedure. The word ‘jurisdiction,’ 
and the expression ‘the court has not jurisdiction,’ are used 
in two different senses, which I think often leads to confu- 
sion. The first and, in my opinion, the only really correct 
sense of the expression that the court has no jurisdiction, is 
that it has no power to deal with and decide the dispute as 
to the subject matter before it, no matter in what form or 
by whom it is raised. But there is another sense in which it 
is often used, 7. e., that, although the court has power to de- 
cide the question, it will not, according to its settled practice, 
do so except in a certain way and under certain circum- 
stances. 

‘‘The distinction is, I think, well shown by the two 
eases of Barraclough v. Brown (1897), A. C. 615, 66 L. J. 
Q. B. N. 8. 672, 76 L. T. N. S. 797, and Westbury-on-Severn 
Rural Sanitary Authority v. Meredith, L. R. 30 Ch. Div. 387, 
55 L. J. Ch. N. 8S. 744, 52 L. T. N. S. 839, 34 Week. Rep. 217. 
In the first case there was a true want of jurisdiction. The 
power to decide the dispute as to the particular subject mat- 
ter had been taken away by the statute from the high court 
as a court of first instance, and given to another tribunal. In 
the second the equrt could decide the dispute and give the 
relief, but, by a settled practice embodied im a rule, it would 
not do so except under certain circumstances, 7. e., if the 
subject matter was of the value of ten pounds or over. Yet 
Lord Esher, M. R., in Westbury-on-Severn Rural Sanitary 
Authority v. Meredith, supra, used the expression ‘jurisdic- 
tion,’ although clearly what was laid down by a rule’could be 
altered by a rule, and the expression is used in this sense in 
many eases. It is, I think, necessary to keep this distinction 
in mind in considering whether this rule is ultra vires. If it 
adds to the jurisdiction in the first sense of giving power to 
deal with matters which could not in any ease or under any 
circumstances be entertained, it is ultra vires, and it is to 
this state of things that the remarks of Lord Davey in Barra- 
clough v. Brown (1897) A. C. at p. 624, 66 L. J. Q. B. N.S. 
672, 76 L. T. N.S. 797, were addressed. But if its only effect 
is to provide that the court may deal with a matter with 
which it ean already deal, in a different manner under differ- 
ent circumstances, and when brought before it by a different 
person, it is, in my opinion, only dealing with practice and 
procedure and is intra vires. The latter, in my opinion, is 
the position in this case. Admittedly if a declaration as to 
liability on these bills of exchange were asked for by someone 
who wanted it for the purpose of getting consequential relief, 
it could be made, and all that the rule does is to remove the 
restriction imposed upon the making of it by the practice of 
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the court. It is worthy of notice, though not conclusive, that 
the Act 15 & 16 Vict. chap. 86, which by § 50 gave the right 
to make declaration when no consequential relief was given, 
is called ‘An Act to Amend the Practice and Course of Pro- 
ceeding in the High Court of Chancery.’ ”’ 


In the same ease, Bankes, L. J., referred to the different mean- 
ings of the word ‘‘jurisdiction’’ and to the use of the word‘‘ jurisdie- 
tion’’ where the particular court refused to entertain some matter in 
dispute on the ground that it was ‘‘not matter proper or convenient 
for it to adjudicate upon .. .”’ 


**T can not doubt that had the Court of Chancery in 
those days (before 1852) thought it expedient to make merely 
declaratory judgments they would have claimed and exer- 
cised the right to do so. It was amongst other things to 
amend the practice and procedure of the Court of Chancery 
in this respect that § 50 of the act of 1852 was passed. The 
preamble of the statute makes this point clear.’’ 


He also quotes Fletcher Moulton, L. J., as saying, ‘‘That an 
action thus framed (that is asking for a declaration of right) is the 
most convenient method of enabling the subject to test the justi- 
fiability of proceedings on the part of permanent officials purpeort- 
ing to act under statutory provisions.’’ 

Buckley, L. J., dissented in the Hannay ease, but the majority 
view has prevailed and it seems properly so. 


EDITORIAL COMMENT. 

It is clear from these opinions that the statute of 52 and its ex- 
tension by the rule of 1883 merely changed a judicial practice de- 
pendent entirely upon judicial habits of thought as to the formal 
circumstances under which the courts would hear the parties to a 
controversy. In this respect, the situation seems to resemble quite 
strongly the gradual extension of the remedy of an action of assump- 
sit by judicial action with the assistance of the fiction of an implied 
promise in order that justice might be administered. This step was 
accomplished by the end of the seventeenth century. (See Willis- 
ton, Contracts Vol. I, § 743; Keener, Quasi-Contracts, .) 
The Courts recognized the need of the exercise of the judicial 
imagination in applying the principle of law to life in a growing 
community. The kind of question brought within the consideration 
of courts by the recognition of the extended use of the action of 
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assumpsit is far greater than anything involved in the idea of 
declaratory judgments. The idea of avoiding multiplicity of actions 
is familiar. How does it differ in substance from the procedural or 
‘*practice’’ idea of reducing delay, friction and expense, by elimi- 
nating the necessity of an alleged technical breach and a trial on 
damages? In the nature of things there seems to be nothing sacred 
in the idea of ‘‘consequential relief’’ as the purpose of court pro- 
ceedings. ‘‘ Declaratory relief’’ is equally within the scope of the 
judicial function if the convenience of modern life needs it in the 
interest of justice. Surely the development of practice by experi- 
ments is no more beyond the power of the courts and legislatures 
today than it has been in the past. 

It is noticeable that the declaratory practice in Scotland, dating 
back about 300 years, took the form of the ‘‘action of declarator.’’ 
The use of the word ‘‘action’’ in the English practice by Flet- 
cher Moulton, L. J., has already been mentioned. Pickford, L. J., 
whose opinion has been quoted, was later Master of the Rolls as 
Lord Sterndale, and was regarded as one of the soundest judges in 
recent years. In a judgment in the House of Lords, rendered in 
January, 1926, Lord Atkinson referred to ‘‘that wisdom and sound 
sense which always characterized his (Lord Sterndale’s) pronounee- 
ments on matters of law and practice.’’ 

Bankes, L. J., in the opinion already referred to in connection 
with his interpretation of the rule, mentioned the ‘‘ general business 
convenience and the importance of adapting the machinery of the 
courts to the needs of suitors,’’ and he said, ‘‘I think the rule should 
receive as liberal a construction as possible.’’ 

The extraordinary thing about the opinion of Mr. Justice 
Brandeis and the majority of the Supreme Court of the United 
States in the case under discussion is that they should read into the 
Federal Constitution an arbitrary restriction in a matter of this 
kind when in many matters of substance they habitually find the 
constitutional principles, as expressed, sufficiently elastic to cover 
many things of which the constitution makers of 1789 never 
dreamed. It seems strange that the members of that court 
should appear to need a reminder of the time-honored remark 
of Chief Justice Marshall,—‘‘It is a constitution that we are 
construing’’. 

That declaratory procedure was not a part of the English 
common law is true but it had been a part of the Scotch practice 
for generations before 1789. The constitution makers, and the 
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delegates to the ratifying conventions, many of whom were lay- 
men including men of Scotch descent, had no such knowledge of 
the nature of court procedure as to warrant the imputation of an 
intention to restrict its possible development in the interest of 
convenient justice either by congress or the courts in such a way 
as to exclude ideas from Scotland. Equity procedure, which de- 
veloped from the civil law through the medium of the ecclesiastical 
courts, was not very generally understood even by the bench and 
bar of this country before the appearance of Judge Story’s books 
long after the constitution was adopted. Much of it was quite as 
foreign to the ‘‘common law’’ minds of the people of 1789 as any 
convenient Scotch idea. From a constitutional point of view,*we 
see no very marked difference between the Scotch idea of ‘‘declara- 
tory relief’’ and a bill ‘‘quia timet’’, a modern land registration 
proceeding which seeks in substance a declaratory judgment in a 
formal certificate of title, a bill for instructions by trustees or 
executors as to the meaning of a will or trust deed, and other 
similar proceedings. It is true that trustees and executors under 
our modern statutes are ‘‘officers of the court’’ if they are appointed 
by the court and, as such, are asking for instructions, but that is not 
true of trustees appointed by deed without resort to the court. 
From a constitutional point of view, it is difficult to see any essen- 
tial difference between such declaratory instructions, or a declara- 
tory decree registering title to land, and similar instructions in 
proper cases as to the meaning of a lease or other written contract 
on application of one of the parties, if congress should authorize 
the procedure. 

Mr. Justice Stone has performed a public service in pointing 
out that the opinion of the majority seems itself, in substance, a 
premature declaratory judgment that the court can not be author- 
ized to render declaratory, judgments. 

The majority opinion in its extrajudicial character of a dic- 
tum resembles the memorable opinion of Chief Justice Taney in the 
Dred Scott Case which was challenged by Mr. Justice B. R. 
Curtis. The opinion is rendered just as a Federal declaratory 
judgment act is reported to have passed the House. In view of 
Mr. Justice Stone’s opinion, we feel confident that the court can 
not regard its anticipatory opinion as a binding precedent. 

The only opinion in this country, of which we are aware, in 
which a declaratory judgment act has been held invalid is in the 
Anway Case (12 A.L.R.A. 26) by a majority of the Michigan 
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Court (against an able dissent). The majority opinion has been 
disregarded as unsound by all the other state courts which have 
thus far considered the matter. 

The proposed declaratory judgment act pending before Con- 
gress is similar to the proposed uniform act recommended by the 
National Conference of Commissioners on Uniform State Laws. 
We do not like the form of that act. We prefer the act recom- 
mended by the Judicial Council of Massachusetts in its Third 
Report and, as the opinion of Mr. Justice Brandeis has brought 
up the whole subject for reconsideration, we call attention to the 
diseussion in that report as follows :— 


‘“*Tieg RULE-MAKING POWER AND DECLARATORY JUDGMENTS. 


‘‘In our First Report (p. 33) we quoted as one of the fair 
grounds of criticism of our system by the business community, the 
statement that ‘we provide no method by which business men can 
find out what a contract means unless one of them breaks it.’ It 
seemed to us ‘unfortunate that a man who wishes to do his full 
duty under a contract of doubtful meaning must act at his peril 
and expose himself to be muleted in damages to find out its true 
meaning, and that the public should be put to the expense of a 
trial on damages in place of a suit to obtain a declaratory judg- 
ment of the rights of the parties.’ We recommended the passage 
of a short statute of four lines in regard to procedure for declara- 
tory judgments. The effective administration of such procedure, 
which has been in foree in Scotland for some three hundred years 
and in England for about seventy-five years, was described in the 
account by Professor Sunderland reprinted in Appendix A of that 
report. A considerable body of judicial experience since 1873 in the 
administration of this procedure for the guidance of courts is 
available. We expressed the opinion that, ‘If the English courts 
have been able to administer a rule of four lines in such a way as 
to make the proceeding of practical value to the community, we 
believe the Massachusetts courts can do the same thing without 
doing anybody any harm.’ 

‘*There was also before the legislature a longer bill of sixteen 
sections introduced by the Commissioners on Uniform State Laws 
and proposed by the National Conference of Commissioners on 
Uniform State Laws. We stated that we had considered this bill 
and that we saw no reason why Massachusetts needs so long a 
statute as the so-called ‘Uniform Act’; that we believed attempts 
to make court procedure uniform in all states to be a mistaken 
one which is likely to obstruct progress; and that court procedure 
seems to us peculiarly one for local experiments in convenience 
and effectiveness. We are still of this opinion and we are opposed 
to the form of the Uniform Act. 

‘‘The fact that there were two competing drafts on this sub- 
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ject may have contributed to the result that no action was taken 
by the legislature. 

‘‘We have again considered this matter in the light of the 
belief expressed in the report of the Judicature Commission (p. 32) 
that where an extension of rule-making power in regard to some 
particular matter is a better method of experiment than the slower 
process of legislative regulation the legislature will grant such 
extension. We feel that in beginning a practice of this kind which, 
while old and generally understood elsewhere, is new in this Com- 
monwealth, the details of practice can be worked out better by 
rules of court than by such specific legislative regulations as are 
contained in the proposed Uniform Act. 

‘**Following out this idea, we now suggest that a method of 
gradual experiment under rules of court will be the simplest method 
of proceeding and will avoid the competition between the drafts 
hitherto submitted to the legislature. Accordingly, we submit a 
bill to authorize the courts to provide by rule for this procedure 
on both the equity and the law sides of the courts. Our courts can 
be relied on not to take on the burden of deciding moot questions. 
They have enough to do now without inviting cases in which a 
decision can accomplish no useful object. But if their rule-making 
power is expressly extended to cover a provision for this sort of 
procedure, we believe that they can work out a practice which will 
not only be fair but which will save time and money for both 
litigants and public in eases to which it is adapted. The advisability 
of extending the rule-making power to cover this subject is indi- 
cated by the statement of Professor Sunderland, who spent six 
months studying the various branches of English practice on the 
spot, that ‘So useful and effective has this practice become in Eng- 
land that several judges of the High Court are frequently engaged 
simultaneously in making declarations of rights and the size of 
the dockets which they dispose of is eloquent testimony of the 
speed with which the work can be done.’ 

‘‘Therefore, we recommend that section 3 of chapter 213 of 
the General Laws be amended by adding after the clause ‘Tenth’ 
[an extension of the rule-making power to cover] the following: 


Tenth A, Providing that suits at law or in equity shall 
not be open to objection on the ground that a merely declara- 
tory judgment, order or decree is sought thereby, and provid- 
ing for procedure under which the court may make binding 
declarations of right whether any consequential judgment 
or relief is or could be claimed or not, provided that nothing 
contained herein shall be construed to authorize the change, 
extension or alteration of the law regulating the method of 
obtaining service on, or jurisdiction over, parties or to 
affect their right to jury trial. 


“We believe that a statute thus extending the rule-making 
power of the court to provide for such procedure would avoid the 
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feeling in the minds of some members of the bar, that a statute 
such as the: proposed Uniform Act or the other shorter forms 
hitherto suggested, might involve an uncertain extension of the 
relative jurisdiction of the courts at law and in equity. The act 
which we now propose contemplates two rules, one on the law side 
of the court and one on the equity side of the court, and the pro- 
viso at the end of the draft will avoid questions which might other- 
wise arise as to results of the act. 

‘‘These rules, made under this authority, would regulate the 
procedure on each side of the court simply by allowing prompt 
decision of questions, which ordinarily would be questions of law, 
without waiting for a technical breach of contract, or of some other 
right or duty, which may often involve, not only serious risk of loss, 
but friction and an expensive inquiry into possible damages. In 
other words, the procedure for declaratory judgments avoids a 
technicality and simplifies and shortens procedure in cases for 
which it is adapted.’’ 


We find it hard to believe that such procedure will be held 
unconstitutional either in the Federal or State courts. 

If, in any state in which procedure for declaratory judgments 
is provided by statute*(and there are several such states), a case 
arises in the state court which is carried to the Supreme Court of 
the United States on some question of substantive law, we can not 
believe that that court would refuse to exercise its appellate juris- 
diction on the ground that it could not recognize the state procedure. 
Under the Massachusetts Arbitration Act the facts are settled by 
arbitrators, but questions of substantive law may be reserved for 
the court. In a ‘‘ease stated’’ by agreement of parties the facts 
are agreed and the judgment of the court is sought merely on a 
question of law. It is common knowledge that a number of im- 
portant cases in our legal history have been decided on rather 
thinly-veiled assumptions of fact to secure rulings of law. Except 
for the agreement of parties to submit to the jurisdiction, these 
various classes of cases are all in substance proceedings to obtain 
declarations of the law of the case. When every other element of 
a ‘‘eontroversy’’ is present in a proceeding brought by one party 
for ‘‘declaratory relief’’ it is difficult to believe that a technical 
breach or rather a mere allegation of a breach, can be dignified into 
a constitutional condition precedent to jurisdiction. Such a deci- 
sion would tend to drive business men to arbitrators for their law 
as well as their facts. 


F. W. G. 
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SOME OPINIONS OF THE SUPREME JUDICIAL COURT ON 
CONVEYANCING SUBJECTS. 
1. THE OPINION IN GREENBURG UV. LANNIGAN. 

The opinion in Greenburg v. Lannigan, handed down on January 
16th, 1928, and printed in Advanced Sheets, p. 349, was recalled on 
January 18th. That case was thereafter reconsidered by all the 
justices and a substituted opinion ‘‘of a majority of the court’’ was 
handed down on May 28th, 1928. 


THE MaJority OPINION. 
(Report by Flynn, J., of an action of contract tried 
before him in the Superior Court, where he ordered a ver- 
dict for the defendants. ) 


Braley J.: ‘‘The terms of the contract required the defendants 
to convey the premises on or before February 1, 1926, by a good and 
sufficient deed free from all encumbrances. The plaintiff paid $500 
of the purchase price when the agreement was made, and the 
balance remaining was to be paid at the registry of deeds at twelve 
o’clock noon on the first day of February, 1926, where the neces- 
sary papers were to be passed, unless the parties agreed in writing 
to some other time or place. But, no change having been made, 
they met at the time and place appointed. It was stipulated at the 
trial that ‘the defendants did everything they were required to 
do under the agreement to sell, except that, if so required by said 
agreement, the mortgages on the property had not been paid or 
been discharged of record, before the defendants tendered their 
deed to the plaintiff, and that the defendants were not prepared to 
discharge the mortgages with their own money, but that they did 
have in their possession discharges of the mortgages which they 
were authorized to record as soon as they had received the purchase 
price.’ It was also agreed, ‘if competent, that the plaintiff was 
not ready or able at the time . . . for performance to pay the 
purchase price for the property as fixed in the agreement if a 
proper deed had been tendered.’ The property was subject to 
three valid mortgages, and the defendants could not give a good 
and clear title free from all encumbrances unless these mortgages 
were discharged. It is contended by the defendants that, the 
promises of the parties being dependent, and to be concurrently 
performed, they were not required to give a deed of the premises 
until the plaintiff paid the remainder of the purchase price. But, 
even if the defendants had the discharges, which were duly exe- 
euted and ready for delivery if the purchase price was paid, the 
deed as tendered left the property subject to the mortgages, and, 
in the opinion of a majority of the court, having failed to comply 
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with the terms of the agreement, the defendants held the money 
of the plaintiffs without consideration. Burk v. Schreiber, 183 
Mass. 35. Wenz v. Pastene, 209 Mass. 359, 364. 

‘*By the terms of the report judgment is to be entered for the 
plaintiff in the sum of $500 with interest from the date of the 
writ. 

So ordered.’’ 
DISCUSSION OF THE OPINION. 

To say that experienced conveyancers were astonished at this 
opinion,—that the defendant, who was ready to deliver all the nec- 
essary papers, could not rely on the purchase money to pay mort- 
gages,—is to put it mildly. Every printed agreement for the pur- 
chase and sale of land in Massachusetts will have to be redrawn 
under this decision before any careful conveyancer who wishes to 
protect a vendor’s interests will use one. How many uninformed 
and unsuspecting vendors, or lawyers, will use the common printed 
forms and get caught, how many sales will fall through and deposits 
be lost because these sellers have been placed at the merey of buyers 
who ean not perform, or who may wish to get out of their bargains, 
it is impossible to predict. Law stationers should, at once, rubber- 
stamp all their printed forms with some clause drawn to avoid the 
effect of this decision. 

We feel safe in saying that no experienced conveyancers in the 
state imagined such a decision possible. Thousands of titles have 
been passed by generations of conveyancers under the common form 
of agreement (which dates back at least to 1872, see Crocker ‘* Com- 
mon Forms’’ 2nd Ed. 216), in reliance upon the universal under- 
standing of the bar that the purchase money could be relied on to 
pay off the mortgages and other incumbrances, the discharges of 
which would be delivered and recorded concurrently and simultane- 
ously with the delivery of the deed and the payment of the purchase 
money. The purchase money in very many eases is the only money 
that the seller can look to for making such payments. Yet all this 
practice of generations is not even mentioned by the court and it is 
hard to believe that the possible effects on dealings in real estate, of 
undermining this practical understanding of the common form 
which has been generally supposed to be its legal meaning can have 
been fully realized by the court. 

However, the decision is there and while we believe it to affect 
judicial procedure rather than the law of contracts, as will be 
pointed out later, the bulk of the conveyancing business in the state 
cannot be safely done unless the common established practice is 
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specifically provided for in the agreements. What language is ade- 
quate to accomplish this? 
One suggestion received by the Editor is as follows: 

‘“‘The common language now is ‘said premises are to 
be conveyed on or before ... by a good and sufficient 
deed of the party of the first part conveying a good and 
clear title’, ete. 

**T suggest that a change to obviate the difficulty aris- 
ing from the decision of Greenburg v. Lannigan might be 
as follows: 


‘Said premises are to be conveyed on or before 

. by a deed or deeds accompanied by any such 
other releases, discharges of mortgages, and/or other 
instruments as may be sufficient, when duly recorded, 
to vest in the purchaser a good and clear title, free 
from all encumbrances, except’, ete. 

‘‘Certain very slight changes in the rest of the printed 

paragraph would be necessary, but they are obvious.’’ 

This suggestion is good as far as it goes but it is essential that 
the usual and natural business practice of relying on the purchase 
money to pay off ineumbrances should be expressly covered. 

Another suggestion which we understand has been made for 
use by the Boston Real Estate Exchange is: 

‘*To enable the seller to make conveyance as herein 
provided, he may, if he so desires, at the time of the delivery 
of the deed, use the purchase money or any portion thereof, 
to clear the title of any or all encumbrances or interests; all 
instruments so procured to be recorded simultaneously with 
the delivery of said deed.’ 

This seems to cover everything but seems longer than is necessary 
for adapting printed forms now in stock. A single sentence should 
be drawn which law stationers can rubber-stamp on their forms 
easily before them. The following sentence is suggested for this 
purpose : 


SUGGESTED Form or RusBER STAMP FOR LAW STATIONERS. 


‘To clear title the seller may use the purchase money 
simultaneously with delivery of the deed.’’ 


These words seem to cover every detail of the established practice. 
They could be stamped in any convenient blank space in the form. 
It has been suggested that the decision was due to the fact that 
the custom of conveyancers as to such contracts was not set up and 
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supported by evidence but it is difficult to believe that the common 
understanding of the bar for generatioris as to the meaning of a 
common form of this kind is a matter of proof rather than of 
judicial notice, especially as the understanding of the bar is based 
not on custom but on reasoning, practice, the general principles 
of law relating to specific performance of contracts for the sale 
of land and upon Massachusetts authorities, as will be shown 
presently. 

We feel confident that, under general principles, if the defend- 
ants in this ease had filed a bill for specifie performance the same 
court which decided Greenburg v. Lannigan would have ordered 
the plaintiff to accept and pay for the title offered by the defend- 
ants. No question of tender was raised and the decision does not 
even purport to discuss the law of specific performance. If then, 
the defendants would have been entitled to a decree in equity for 
specific performance, this fact could have been set up in the answer 
as an ‘‘equitable defense.’’ Perhaps the only real effect of the 
decision in Greenburg v. Lannigan is a new rule of procedure 
requiring affirmative pleading by the seller under the circumstances. 
The untouched law of specifie performance seems necessarily to 
make the entire opinion mere dictum so far as the law of contracts 
to buy and sell land is concerned. 

In Webster et al. v. Kings County Trust Co., 30 N. Y. Sup., 358, 
Cullen, J. (later Chief Judge of the Court of Appeals), said: 


**On a sale of real estate it is only necessary that at the time of 
passing title the property shall be free from incumbrances. The de- 
livery of the deed and the payment of the purchase money are 
simultaneous acts. The vendor whose property is subject to incum- 
brance is not bound to raise money and pay the ineumbrance in ad- 
vance. If he produces the holder of the lien, ready to satisfy it on 
payment, he can rely on the purchase money as the fund for such 
payment.”’ 


In Thomas J. Baird Inv. Co. v. Harris, 209 Fed. Rep. 291, a 
suit for damages by the vendor, the Cireuit Court of Appeals for 
the Eighth Cireuit said: 


‘‘Nor do we think it material that the plaintiff relied 
upon certain payments from defendant to enable it to 
remove certain incumbrances. If the ability of the plaintiff 
to make title were involved, if plaintiff could not secure the 
deed nor make conveyance without first obtaining money 
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from the defendant, this criticism might have weight. The 
rule invoked does not extend to the mere satisfaction of prior 
incumbrances by employing a part of the purchase money. 
These are mutual and contemporaneous steps in the perform- 
ance of the contract. Such conditions are met with in the 
great majority of real estate transactions, and are not re- 
garded as impairing the validity of contracts in which they 
inhere.’”’ 


In Williston on Contracts, Vol. II, § 881, p. 1689, the leading 
authority on the law of contracts who is now engaged in preparing 
the restatement on that subject for the American Law Institute 


says: 


‘* All that should be necessary for the plaintiff’s case is 
to prove that he would have been able to carry through the 
transaction concurrently with the defendant. If one who 
has contracted to buy land has but half the agreed price, but 
can make arrangements to borrow the remainder on the se- 
curity of the land to be conveyed, there is no practical diffi- 
culty in carrying out the transaction at one instant. The 
mortgage can be drawn from the buyer to the lender before 
the land is conveyed; then if the buyer and seller and bor- 
rower meet at the same place, the seller can be paid his 
money while simultaneously he delivers a deed to the buyer, 
and the buyer delivers a mortgage to the lender. Jn the 
same way if the buyer’s money is needed to free the title 
which the seller must offer, a simultaneous execution of the 
transaction is possible if the person holding the title or 
encumbrance is willing to aid the seller in carrying out the 
bargain. The question should be dealt with purely as one 
of fact. Could the plaintiff have performed concurrently 
with the defendant? The mere fact that plaintiff needed 
the assistance of a third person to enable ham to do this is 
not proof that he could not do it.’’ 


Turning now to Massachusetts eases—in Cole v. Killam, 187 


Mass. 


said: 


213, Mr. Justice Hammond, in a specific performance ease, 


‘*The defence is that the plaintiff made no tender of the 
purchase price. It is true that no formal tender was made, 
but it was unnecessary. In a ease like this, where the stipu- 
lations are that the one shall pay the money and the other 
shall execute a conveyance, and there is no provision that 
either is to be done first, the covenants are mutual and 
dependent. The one is not bound to pay without receiving 
his deed, nor the other to part with his land without receiv- 
ing his money. The performance must be simultaneous.’’ 
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In Staples v. Mullen, 196 Mass. 132, a specific performance 
case, the court said: 


‘‘The contract was a mutual one. The plaintiff under it 
was no more strongly bound to deliver the deed than the de- 
fendant was to pay the money. Both acts were to be per- 
formed at the same time.’’ 


In Dennet v. Norwood Housing Association, Inc., 241 Mass. 
516, on a bill in equity by the vendee for specific performance, the 
court (Braley, J.) said: 


‘‘Tf the ineumbrance could be removed by a money pay- 
ment, the defendant became bound to make it. Dresel v. 
Jordan, 104 Mass. 407. The mere fact that a mortgage ex- 
isted when the bill was filed which the defendant had not 
removed, or was immediately unable to remove unless the 
purchase money was applied, does not preclude relief. Hal- 
sey v. Grant, 13 Ves. 73. Oakey v. Cook, 14 Stew. 350. 
Thompson v. Carpenter, 4 Penn. St. 132. Gwild v. Atchison, 
Topeka & Santa Fe Railroad.’’ 


Among the cases thus relied on by Mr. Justice Braley as law, 
4 
the Kansas case of Guild v. Ratlroad Co. is particularly interesting 
and significant. In that case, the court said: 


‘It appears that the land was incumbered by mortgages 
amounting to $10,000 and some interest. Does the existence 
of an incumbrance on land contracted to be sold defeat spe- 
cifie performance of the contract, where the amount of the 
incumbrance is much less than the amount of the purchase- 
money, so that the incumbrance can be completely discharged 
from the proceeds of the sale? It is well settled that the 
purchaser will not be compelled to receive and pay for a 
defective title. ... Nor can a purchaser be compelled to 
accept a title subject to incumbrances, for the payment of 
which out of the purchase-money provision can not be or is 
not in fact made. . . . Nor can the purchaser be compelled 
to receive a deed conveying an incumbered title, and be 
forced to rely on the vendor’s convenants for his security 
against existing incumbranees, unless he has expressly agreed 
to do so. But where an incumbrance can be removed merely 
by the application of the purchase-money, and the court is 
able to provide for the conveyance of a clear title to the 
vendee, the mere fact that incumbrances exist which the 
plaintiff has not removed, or even is unable to remove with- 
out the application of the purchase-money for that purpose, 
will not prevent a decree for a specific performance’’ (pp. 
76-77). 








64 


In Rubenstein v. Hershorn, 259 Mass. at p. 294 the court said: 


‘‘Under the agreement to convey ‘by a good and suffi- 
cient deed—free from all incumbrances, excepting four first 
mortgages’ Rubenstein was bound to convey a marketable 
title. Cashman v. Bean, 226 Mass. 198, 203; Morse v. Stober, 
233 Mass. 223. A marketable title is a title free from reason- 
able doubt. Conley v. Finn, 171 Mass. 70, Aroian v. Fair- 
banks, 216 Mass. 215, O’Meara v. Gleason, 246 Mass. 136, 
138.’’ 


On this point the Aroian case, 218 Mass. at p. 218, containing 
the charge of Mr. Justice Jenney is of particular importance be- 
cause of his experience with titles in practice. In the Lannigan 
ease the defendant was ready and able to give a marketable title 
at the instant when the purchase money was paid. What more 
was he bound to do? 

The discriminating statements quoted showing a clear grasp of 
the practical business situations which occur in one way or another 
in most real estate transactions, show that there is no difficulty in 
the theory or practice of the simultaneous accomplishment of any 
number of changes in the title,—a discharge of mortgage to the 
vendor, a release to the vendor of a right of way or other out- 
standing interest, a deed from the vendor to the vendee, a new 
mortgage (from the vendee to some bank or other lender relied on 
by him to supply the purchase money or part of it) and all of these 
papers can, in fact and in theory, be delivered and recorded and 
take effect, in legally redistributing the title, without the lapse of a 
single instant. That is what the word ‘‘simultaneous’’ means. It 
can mean nothing else and that is the word used in the Massachu- 
setts cases quoted above which the court can not have intended to 
overrule without discussion or even without reference. The simul- 
taneous performance of mutual and concurrent obligations to buy 
and sell a clear title has never before in Massachusetts required the 
vendor to be able to convey such a title a single instant before he 
delivers his deed. Such eases as Gormley v. Kyle, 137 Mass. 189, 
relied on in the plaintiff’s brief but not in the opinion of the court 
in the Lannigan case, have no bearing, for there the seller expected 
the buyer to pay first and trust him to clear the title later; but a 
simultaneous redistribution of title means that there is no paying 
first and clearing afterwards, because that would not be simul- 
taneous. 

In discussing the Lannigan case recently with experienced con- 
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veyancers, the question was asked how many of the transactions in 
the Registries of Deeds throughout the Commonwealth would show 
reliance on the purchase money by the seller to clear the title? 
We answered that, in our opinion, at least 75% of the current 
business in real estate which is being done every day would show 
such reliance. Other lawyers thought that a low estimate. 

In Dresel v. Jordan, 104 Mass., above cited by Mr. Justice 
Braley, at pp. 415-416, the court said, 


‘* And in all eases it is sufficient for the seller, upon a 
contract made in good faith, if he is able to make the stipu- 
lated title at the same time when, by the terms of his agree- 
ment or by the equities of the particular case, he is required 
to make the conveyance, in order to entitle himself to the 
consideration. ’’ 


In Dresel v. Jordan more than one deed was needed to make 
title, as is, of course, the case in most of the titles that are passed. 
In the interpretation of statutes, it has long been provided in Massa- 
chusetts that, ‘‘ Words importing the singular number may extend 
and be applied to several persons and things,”’ ete., G. L. ¢. 4, § 6, 
clause 4. We had supposed that this was also a generally accepted 
rule of interpretation of contract and that certainly no conveyancer 
would expect many ‘‘clear titles’’ to be conveyed by a single deed, 
although as part of the redistribution of title the various interests 
may be assembled in the seller at the time of passing papers so 
that the whole title may pass to him and through him at the same 
instant that it passes to the buyer. 

The fact which stands out in Greenberg v. Lannigan, and which 
makes it difficult to understand or to accept as a binding state- 
ment of the law of contracts in Massachusetts, is that there was no 
practical reason why this contract was not carried out except the 
fact, which was admitted upon the record, that the buyer was not 
able to pay. Yet, in the face of that fact, with a title ready for 
him which could not legally be refused under any test of marketable 
title suggested by the court or explained by Mr. Justice Jenney in 
the Aroian ease, the buyer is allowed to get back his deposit, the 
purpose of which under the agreement was to protect the seller 
from the exact situation which was here presented, i.e., inability 
or unwillingness of the buyer to carry out his agreement. 

In view of the opinions quoted which seem to us utterly in- 
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consistent with the opinion in Greenberg v. Lannigan but which, 
nevertheless, seem still controlling as there is no discussion indi- 
eating any intention of the court to discard them, it seems that any 
lawyer whose advice is asked in future upon exactly the same facts 
as those presented in this case could not advise his client that the 
opinion in Greenberg v. Lannigan stated the law, but should advise 
him not to pay back the deposit if demanded by the buyer except 
at the end of a law suit, and that in that law suit he should set up 
as an affirmative defence that he had a right under Massachusetts 
law to a decree for specific performance against the buyer. The 
court having taken seemingly inconsistent positions, it seems to us 
that the carefully considered position based on the law of contracts 
must ultimately control and that Greenberg v. Lannigan will have 
to be ignored as an authority by the bar until the court, after dis- 
cussion, indicates an intention to discard the doctrine of ‘‘simul- 
taneous’’ performance so clearly recognized in the Massachusetts 
eases cited and so clearly explained by Professor Williston and 
others in the passages quoted. 

We make these suggestions with the utmost respect for the 
court and merely because under our system of law the bar is obliged 
to advise clients daily as to their rights. When the court delivers 
seemingly inconsistent opinions, the bar must choose in advising and 
the clients must take the consequences of the uncertainty of the 
law. How much unfortunate litigation, which seems unnecessary, 
may result from the opinion in Greenberg v. Lannigan, it is impossi- 
ble to foresee. 

F. W. G. 


2. THE OPINION IN Bates v. NESSEN. 
(Adv. Sheets 1928, 1017 decided May 25.) 

The reasoning of the Superior Court in this case was printed and 
discussed to some extent in the February number (pp. 99-103). 
The case was carried to the Supreme Judicial Court and after argu- 
ment was submitted to all the justices. The decision of the Superior 
Court was sustained by a ‘‘majority’’ opinion on May 25, 1928. 

The record title to the land involved stood in the name of ‘‘ Bar- 
nett Neiterman.’’ Suit was brought against ‘‘ Barnard Neiterman’’ 
and an attachment made. The plaintiffs, bona fide purchasers for 
value, bought the land from ‘‘Barnett’’ and on examining the title 
found no attachment against ‘‘Barnett’’ and did not go into the 
attachment against ‘‘Barnard.’’ The defendants obtained judg- 
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ment in the suit against ‘‘Barnard’’ and proceeded to sell the land 
on execution.. The plaintiffs sought an injunction to restrain the 
sale. If the record of attachment against ‘‘Barnard’’ had been fol- 
lowed up by the title examiner he might have found that Barnett 
Neiterman was ‘‘known to some extent’’ as ‘‘Barnard,’’ and was 
the person whose land was intended to be attached and there was 
no evidence that they were not the same person. 

The majority of the court in refusing to interfere with the execu- 
tion sale and sustaining the attachment against the purchasers of 
the land from ‘‘Barnett’’ reasoned as follows: 


‘‘In Norris v. Anderson, 181 Mass. 308, the validity of an at- 
tachment was attacked because of a mistake in the name of the de- 
fendant. In that case it was said, at page 312, ‘‘No statute 
provides that an attachment of real estate shall be ineffectual or 
void if the defendant is wrongly named in the writ, nor does any 
statute or decision require in terms that the documents which 
show the attachment shall state the correct name of the defendant. 
The attachment cannot be ruled as matter of law not to have 
been an attachment of the estate of John Kovarik because it 
described the property as that of John Kavarik of Woburn, it 
being shown that John Kavarik was not the name of any person, 
and that the mistake was not in any way fraudulent or any at- 
tempt to conceal the attachment.’’ 

‘In the cases at bar there was no evidence that the name Bar- 
nard Neiterman appearing in the writs was not his true name. The 
above decision establishes a rule of property and stands as the 
law of the Commonwealth, and is binding in all circumstances 
where it is applicable. It is decisive in favor of the validity of the 
attachments in the cases at bar unless the law has been changed 
by G. L. e¢. 223, § 66, on which the plaintiffs severally rely. To 
determine this question it is important to consider the circum- 
stances under which the statute was originally enacted. In 1907 
a petition, directed to the Senate and House of Representatives, 
with an accompanying bill was filed. The petition, in substance, 
recited that the law relating to attachments of real estate was 
such that’”’ . . . if suit is brought against the owner in a wrong 
name and his real estate is attached in a wrong name, and the 
attachment is accordingly indexed in the Registry of Deeds under 
a wrong name, yet if the writ and pleadings are seasonably 
amended by correcting the name of the defendant therein, though 
not corrected on the records or index of the Registry of Deeds, 
then the attachment may be good even as against a purchaser for 
value in good faith and without notice.’’ It was to correet what 
was thus alleged to be a defect in the law that relief by legislation 
was sought, and thereafter the bill accompanying the petition was 
enacted thereby, amending R. L. ec. 167, §62. This section, now 
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G. L. ¢. 223, § 66, so far as material to the question presented, 
provides ‘‘ . . . but attachments of land . . . shall not be valid 
against purchasers in good faith and for value, other than parties 
defendant, except from the time when the copy is deposited as 
aforesaid or in cases where the owner of the land sought to be 
attached is wrongly named in the writ, and the writ is afterward 
seasonably amended in that respect, then except from the time 
when a correspondingly amended copy is deposited as aforesaid.’”’ 
No decision of this court has been rendered construing the amend- 
ment of the statute enacted in 1907. The amendment in terms 
applies only to cases where the owner of land sought to be at- 
tached is wrongly named in the writ, and the writ is afterwards 
amended. The writs in the eases at bar never have been amended. 
The statute does not provide that an attachment on a writ which 
describes the owner of property by a wrong name shall be invalid 
as to third parties. It follows that unless a writ is amended the 
law remains as before the statute was enacted and as declared in 
Norris vy. Anderson, supra. If, as argued by the plaintiffs, this 
construction of the statute places a plaintiff who attaches on a 
writ wherein the defendant is wrongly named and who does not 
amend his writ in a better position than a plaintiff who does 
amend, still that cannot affect the proper construction of the 
statute which is to be determined in accordance with the inten- 
tion of the Legislature as expressed in the language used. Com- 
monwealth v. Henry, 229 Mass. 19. Dascalakis v. Commonwealth, 
244 Mass. 568. Morse v. Boston, 253 Mass. 247, 252. 

‘“*Tt is manifest that the Legislature intended to protect innocent 
purchasers for value of real estate who were unable to ascertain 
whether or not it was subject to attachments. This court, how- 
ever, cannot construe the statute in accordance with such intent 
in the absence of words from which it may reasonably be inferred. 
A majority of the court are constrained to hold that the remedy 
given under the statute is limited to cases where the writ has 
been amended, and that it has no application to the present cases. 

‘* Apart from the statute and the decision in Norris v. Anderson, 
supra, it appears from the finding of the trial judge that Barnett 
Neiterman and Barnard Neiterman are the same person. It also 
would seem that, as it appeared in the record of attachments that 
both attachments were recorded under the heading of ‘‘ Neiter- 
man,’’ one against Barnett Neiterman, and just under it the other 
against Barnard Neiterman, further reasonable investigation 
would have disclosed they were attachments of property of the 
same person. See Gifford v. Rockett, 121 Mass. 431; Owimet v. 
Sirois, 124 Mass. 162; O’Connor v. Cavan, 126 Mass. 117. The 
findings made are not open to revision on this record; the plain- 
tiffs’ requests were rightly refused. The final decree in each case 
must be affirmed. 

Ordered accordingly.”’ 
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DISCUSSION OF THE OPINION. 

The three cases relied on of Gifford v. Rockett, Ourimet v. Sirois 
and O’Connor v. Cavan, cited by the court, were all cases of wage 
assignments, which we respectfully submit, have no real bearing on 
the interpretation of the statutes establishing the recording system 
as applied to real estate, which disclose a broad legislative policy 
of great public importance, the purpose of which appears to be 
under-estimated by the court. That purpose as pointed out at some 
length in the February number (pp. 104-5) was stated by the 
Commissioners on the Revised Statutes in 1835 as follows, ‘‘It is 
believed that titles by attachment may without inconvenience be 
placed on the same footing with other titles so that the registry 
of deeds may in all cases furnish the security which it was designed 
to afford.’’ This purpose was recognized and given effect in the 
interpretation of somewhat indefinite statutory language in Inhabi- 
tants of Cheshire v. Briggs, 2 Met. 486. 

In the February number we printed a letter from Mr. Balch on 
this subject and added some comments of our own. 

While we printed Mr. Balch’s letter, we have a much more 
positive view about the statut® of 1907 than he seemed to have. 
We wrote the note about the subject somewhat hastily but, the 
more we examine it, the stronger we feel about it. We believe the 
decision and the reasoning in Norris v. Anderson, 181 Mass., were 
mistaken and inconsistent with the recording act which dates from 
Revised Statutes, c. 90, §§ 28-30. Bearing this in mind the trouble 
with the majority view of the statute of 1907, is that it makes a 
bad matter worse in spite of the distinguished background of judges 
who decided Norris v. Anderson. 

If we turn from the reasoning of the court in Norris v. Anderson, 
181 Mass., p. 312, to the paragraph in the middle of p. 313, in which 
Terry v. Sisson, 125 Mass. 560 is ‘‘distinguished’’ and then turn to 
Terry v. Sisson and read that opinion, it is difficult to see any real 
distinction in the practical administration of law dealing with such 
matters. In Terry v. Sisson, the court held that a trustee writ 
against Sarah Sisson was not good against a bank which paid a de- 
positor named ‘‘Sarah F. Sisson’’ without knowledge that she was 
the same person. That seems a stronger set of facts than ‘‘ Barnett 
and Barnard.’’ Yet, when it comes to applying the recording sys- 
tem of land transfer which is intended to protect innocent pur- 
chasers from unknown attachments for the same reason that inno- 
cent banks are protected from unknown attachments by trustee 
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process as in the case of Sisson, the court applies a different rule. 
The court in the Bates ease says Norris v. Anderson ‘‘ establishes a 
rule of property’’ but so does Terry v. Sisson, so we have two rules 
of property, one for one kind of attachment and one for another 
kind. 

As also stated in the February number we do not believe Norris 
v. Anderson would have been written by the court which handed 
down the opinion in Inhabitants of Cheshire v. Briggs, 2 Mete. 486. 
From that opinion and the note of the commissioners on the Revised 
Statutes (quoted in the February number) the statute as it existed 
before Norris v. Anderson and as framed and explained by the 
Commissioners on the Revised Statutes of 1836 seems sufficient to 
eover both Norris v. Anderson, the Bates case, and protect the pur- 
chaser without the passage of the act of 1907, if interpreted in the 
light of its purpose. That being the case, it seems to us that the 
act of 1907 simply emphasized the original purpose of the act of 
1836, which was to make the record system effective in protecting 
innocent purchasers from unknown attachments and put the burden 
on the attaching creditor of making the attachment correctly. We 
think the petition of Balch, as representing the Abstract Club, in 
1907, to which reference is made in the opinion in the Bates ease, 
seems broad enough to show that this was the ‘‘dominant purpose’’ 
of the legislation and we cannot see that the language of the act of 
1907 is defective in expressing that ‘‘dominant purpose’’ to protect 
the record system. 

Any suggestion that the plaintiff’s intentions were good is imma- 
terial to the purpose of the record system which is to protect other 
innocent persons. If a man wishes to hold something he should see 
that the recorded name of the defendant is used so that it will be 
properly indexed and identified in large registries like Suffolk and 
Middlesex where the records grow at the rate of two or three vol- 
umes or more a week. There is no reason why an innocent plaintiff 
who attaches should be preferred to an innocent purchaser for 
whose protection the whole expensive record system has been 
created. A creditor should find out if his debtor is known by 
several names and attach land standing in each name. Title Ex- 
aminers should be able to rely on the recorded name of the owner. 
Neiterman is not a very common name, but ‘‘Jones,’’ ‘‘Smith,’’ 
‘*Murphy,’’ ‘‘Cohen,’’ and many others, cover pages in a registry 
index. 

The sentence in Norris v. Anderson on p. 318 of 181 Mass. that 
the tenant was ‘‘a voluntary purchaser not acting under any obli- 
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gation to Kovarick’’ does not seem to furnish a basis of distinction 
from the bank case. The innocent purchaser of land who paid 
money to Kovarick relying on the absence of record of any attach- 
ment was as much entitled to protection as the bank. If he had 
been a purchaser under a written agreement in the ordinary form 
instead of under an oral agreement, he would have been not a vol- 
unteer, but under an actual written obligation to pay just as in the 
ease of the bank. Most land is conveyed under such written obliga- 
tions between buyer and seller and the recording system is estab- 
lished to protect purchasers regardless of the kind of agreement 
under which they purchase. 
The court in the Bates case under discussion says: 
‘It is manifest that the Legislature intended to pro- 
teet innocent purchasers, ete. . .. This Court, however, 
cannot construe the Statute in accordance with such intent 


in the absence of words from which it may reasonably be 
inferred.”’ 


Members of the legislature and the experienced conveyancers, 
who drew the statute and thought its meaning clear for twenty 
years, must be somewhat puzzled to know why if the language of 
the act made the legislative ‘‘intent’’ ‘‘manifest’’ the court by 
analysis of the language in the light of the act of 1836 the 
Commissioner’s note of 1836 the opinion in Inhabitants of 
Cheshire v. Briggs above referred to and the close connection be- 
tween the opinion in Norris v. Anderson and the passage of the 
statute, could not have found something from which to ‘‘ reasonably 
infer’’ a meaning in accordance with the ‘‘manifest intent’’ and 
the policy of the recording acts, instead of attributing to the legis- 
lative branch of the government an intention to pass a nonsensical 
statute. The act of 1907 was the result of considerable discussion 
and effort and was drawn by leading conveyancers who considered 
its meaning clear from the words they used and presented to the 
legislature. Presumably the legislature thought so. The convey- 
ancing bar has thought it understood the act and relied on it for 
twenty years. Now all this effort is declared wasted, the hole in the 
recording act, opened up by Norris v. Anderson and supposed to 
be closed, is opened up again and the difficulty, risk and consequent 
expense to buyers and mortgagors of examining titles correspond- 
ingly increased. We are told that the carefully phrased language 
of the act of 1907 gives no ‘‘reasonable’’ inference of its meaning 
although its ‘‘intent’’ is ‘‘manifest’’. The efforts of the legislature 
and the bar in a matter of this kind seem to deserve more study 


“c 








from the courts especially where a remedial statute follows so 
closely upon a judicial decision like Norris v. Anderson. Just as 
there is a certain ‘‘presumption’’ of validity, of legislation deliber- 
ately passed by the legislative branch, so we think there should be 
a ‘‘presumption’’ of effective intent in the language of an amend- 
ment ealling for historical study before the balance of the law of 
attachment and the law of land transfer is disturbed. 

As it is the conveyancing bar must begin all over again the weary 
process of drafting and supporting legislation to fix something 
which they thought was fixed twenty years ago. We yield to no one 
in our respect for and appreciation of the generally sound work of 
our court. We think decisions such as those of Greenburg v. Lan- 
nigan and the Bates case, discussed above, merely emphasize the 
recommendations of the Judicial Council that the judges need 
more time in which to consider more fully some of the important 
problems submitted to them. F. W. G. 


A FAIR NEWSPAPER RETRACTION. 
(From the Boston Traveler, May 15, 1928.) 
‘*Our VERDICT REVERSED. 

‘‘Last Friday we printed in these columns a short editorial 
headed ‘So This is Justice.’ The article called attention to the 
cases of two middle aged laborers, one a father of five children, who 
had been sentenced to a year each in the house of correction for 
stealing three cans of spaghetti. ‘Neither had any previous police 
record,’ said the editorial. 

‘‘It was clear from the editorial that we regarded this as a 
pretty stiff sentence. And we should hold to that opinion still, if 
the facts had been as we stated and believed them to be. 

‘A most courteous letter from Judge Arthur P. Stone of east- 
ern Middlesex third district court has neatly demolished portions 
of the news story which The Traveler printed and subsequently 
made the basis of its editorial comment. 

‘*Briefly, the ‘laborers’ turn out to have been of the non-labor- 
ing variety; it was the sixty-third appearance in court for one of 
them and the forty-third for the other; the father of five children 
had been haled into court by his wife on nine occasions for non- 
support and twice for cruelty; and as for the theft of spaghetti— 
the men were also charged with breaking and entering, and the 
eourt, not having authority in major cases, accepted a plea of 
‘guilty’ on the larceny charge and imposed the one-year sentences, 
to the great relief and satisfaction of the thieves, who felt they had 
thus escaped something worse. 

‘“We sincerely hope this correction may overtake the error pre- 
viously circulated, and we regret any discomfort occasioned to a fair 
and merciful judge by making him the villain of the piece.’’ 
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THE RESULTS OF THE PREJUDICE AGAINST LAWYERS 
IN MASSACHUSETTS IN THE 17TH CENTURY. 


AN AppRESS BEFORE THE BAR ASSOCIATION OF THE City OF Boston 
AT Its THIRD ANNUAL BENCH AND Bar NiGHtT, DECEMBER 9, 1926. 


By Hon. NATHAN MATTHEWS. 


(Inthe February number we printed a brief appreciation of the 
public service of Mr. Matthews, in connection with historical studies 
and of the loss suffered by the bar and by the community as a whole, 
from his death. By the kindness of his brother, Albert Matthews, 
Esq., we are now able to print this address not hitherto published. 
While Mr. Nathan Matthews did not get an opportunity to correct 
and verify the address for publication before he died, it is of suf- 
ficient historical interest and importance to warrant its publication 
in its present form. Ed.) 


Mr. President, your Honors, ladies and gentlemen: 

These remarks that I am about to inflict upon you this evening 
I want to be understood as being intended as informal. I have 
prepared no written address; I have with me simply a few short 
notes. But I think I have enough material to exhibit to you two 
things: first, the attitude of seventeenth century Massachusetts 
towards the law considered as a science and towards the members 
of our profession. And having done that, I want to carry you on 
to a consideration of the fatal consequences that were visited upon 
the Puritan Commonwealth of Massachusetts by its determination 
from the beginning to get along with as little law as possible and 
to get along entirely without lawyers. 

The first part of this theme is nothing new. Everybody knows, 
of course, that our profession was discredited by the Puritan 
ministers who founded this Colony and who earried on its busi- 
ness with immense success for sixty years. But it is not generally 
known, I think, how the structure of Church and State, as they 
called it, that was erected here in 1630 and that lasted for sixty 
years, was ruined, completely ruined, by the absence of an edu- 
eated Bar. What I shall say about these consequences is, I think, 
substantially new; but at any rate it is fair to say that insufficient 
attention has so far been paid to this aspect of the question by our 
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historians, whether they were writing as partisans of the Puritan 
Commonwealth or as critics. 

And then I want to close these remarks with a few words that 
ean fairly and should in all honesty be said on the other side, and 
to call to your attention some of the great results that were accom- 
plished by a minister Commonwealth in the seventeenth century 
which cannot be emulated at the present time by a lawyer State. 

And then I want to close with showing you a real contribution 
made by our Puritan ancestors, by the minister-lawyers of the 
seventeenth century, to the cause of jurisprudence—a book which 
I take it none of you has ever seen. There is only one copy of it 
in existence, and it is the law of Massachusetts today. 

It will be impossible for me to explain what happened towards 
the end of the Puritan Commonwealth without describing briefly 
what the judicial or legal system of the seventeenth century was. 
In the early part of the reign of James I, a wholesale plan of 
colonization was formulated and various corporations called Coun- 
cils were established. There was the Council for Virginia. That 
was afterward divided into two and finally, in 1620, I think, the 
Council for New England was established. 

These Councils were corporations, essentially land companies. 
They were endowed with some powers of administration, some 
necessary, but wholly incidental, powers of government in the 
Colonies; but they were English corporations and were obliged 
to function in England. To use the seventeenth century phrase, 
they were not created as ‘‘corporations on the place.’’ The Coun- 
cil for New England gave out a great many land grants or patents 
to various people, and those patentees carried out the very limited 
powers of legal administration which had been vested by the 
Crown in the English corporation. The patents given out by the 
Council for New England were very numerous and they were very 
conflicting. 

In 1628 some persons interested in the Puritan Party in England 
procured a grant or patent from the Council for New England on 
what was called Massachusetts Bay, being a tract from three miles 
south of the Charles to three miles north of the Merrimae. That 
was a mere patent, a land grant. But in the next year, before 
Charles I started in his career of ecclesiastical oppression and 
while the Puritan nobles were still in the ascendancy in the 
Council, a royal charter was procured, largely through the influ- 
ence of the Earl of Warwick, who was the leading Puritan noble 
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of the time of that charter. This Colony Charter, so-called, in 
1629, was a totally different instrument from those which preceded 
it. It was, in the first place, a confirmation of the land patent 
that had been obtained the year before from the Council for New 
England. But it went much further. It created a political organ- 
ization—and I use the word ‘‘political’’ advisedly, because that 
was the very word used by the Privy Council in determining forty 
years later that this was a Colony and not a land company or a 
trading company. This charter created a political organization 
for the plantation and government on the place of a colony of 
Englishmen. 

The organization consisted of a governor, of a body of so-called 
assistants, eighteen in number, who were subsequently known as 
the Court of Assistants here, with a provision for a General Court 
to meet four times a year, composed of the freemen of the Colony, 
—that is, those who should be admitted by the assistants to mem- 
bership in the corporation. Ultimately that became the popular 
assembly and the name has survived to this day. 

This was a charter containing the widest kind of governmental 
powers—a fact which I want you to bear in mind when I[ come 
to describe what happened to this charter in the end—with only 
one important limitation, that no laws should be passed that were 
repugnant to the laws of England. More or less similar powers 
and limitations are to be found in all the other royal charters for 
the settlement of Colonies in this country—Virginia, Maryland, 
Carolina and Pennsylvania. These charters were from time to 
time construed by the ultimate court of last resort in England, 
the Privy Council, in this sense: that the common or statute law 
of England was not to be adopted literally, but that no serious 
or politically important change could be made without following 
the limitations against laws repugnant to the laws of England. 
But with that limitation, which did not affect most of the Colo- 
nies but did rather affect Massachusetts, the Colony could adopt 
such laws as seemed necessary and wise for application to the 
peculiar and unsettled conditions in which the Englishmen who 
eame over here found themselves. As the phrase ran in those 
days, ‘‘res dura, regna novitas’’—hard conditions involved a new 
form of government. It is very necessary to understand this dis- 
tinction, or you cannot realize what happened sixty years later. 

The local judicial system which they believed they could not do 
without was, comparatively speaking, this: There were local 
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courts in the towns. Above them were the county courts; then 
came the Court of Assistants, and then the General Court. The 
procedure in the legal proceedings was very simple. Practically 
everybody had a right of appeal, and that meant to have his case 
tried de novo on all the evidence. At the present time there is a 
disposition to frown upon the frequency and the great oppor- 
tunity for appeal. I call attention to the fact that if you look 
through one of the volumes of the Essex court files you will find 
an appeal taken in half the cases. 

Another incident in these appeals is of great importance to note, 
and that is that when a case went up to the Court of Assistants or 
even to the County Court from one of the local courts, it went on 
reasons of appeal. They were very seldom confined to one reason. 
The number of reasons was generally from four to ten, and the 
court in deciding the case never gave its reasons, so that with the 
exception of a very few cases it is impossible to tell what law the 
court applied to the decision of the case. I suppose that some 
of my superiors who are sitting at this table tonight would wel- 
come such a change. If they could only decide a case without 
giving the reasons, how much easier it would be and how much 
more rapid would be the functioning of the court. 

But the result was that no law was created. There was no law 
developed in Massachusetts down to the time of the American 
Revolution, or about that period, because, substantially speaking, 
no opinions were written. No opinions were written by the Court 
of Assistants under the Colony Charter or by the Superior Court 
of Judicature under the Province Charter. 

Another fact is interesting in view of the constant complaints 
here today about the great volume of litigation. I call your atten- 
tion to the fact that from 1640 on in Massachusetts Bay the 
number of lawsuits was comparatively large. Again I refer you 
to the printed volumes of the court files for Essex County. Those 
volumes contain an enormous number of proceedings. In fact it 
is not too much to say that in the seventeenth century, in the 
Colony of the Massachusetts Bay, sooner or later every inhabitant 
of every town was brought into court, either as plaintiff, witness 
or defendant. Our ancestors were a litigious people. We need 
only go back to the foundation of our Commonwealth to find 
precedents, if not a justification, for the immense volume of liti- 
gation that is going on at the present time. 

Now a word about what the local law was. We have, in the 
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first place, laws within the charter, as I have no hesitation in 
describing them, and then some laws that were obnoxious to the 
repugnancy clause in the charter. Among the former was the 
common law. We then had also what was more important for 
the local business of the farmers and other colonists here, local 
eustom laws: that is, laws that grew up, as Winthrop describes, 
as pro re nata, by custom here in derogation of the common law 
of England. Those were all, I think, beyond doubt, within the 
power of the colonists under the charter. 

Then we have specifie acts of the General Court—and I come 
now to the second class—that is, laws passed that were obnoxious 
to the charter—as being political innovations, clearly repugnant 
to the laws of England. I will mention some that are familiar to 
all of you: laws for the deportation of Quakers; laws for the ban- 
ishment of Episcopalians; laws imposing various religious dis- 
criminations; and what irritated the English more than anything 
else after the Restoration were the laws interfering with English 
trade. 

With that brief deseription of the local court you will ask, of 
course, how it was that a people that had so much litigation and 
such a well established judicial procedure could get along without 
lawyers. They did, however, and they did it deliberately. By 
lawyers I mean men of legal education. Among the thirty thou- 
sand people, more or less, who came to Massachusetts between 
1630 and the outbreak of the Civil War in England, twenty-four 
years later, there were very few men—I think practically no one— 
who could be called a practicing barrister in England or one 
familiar with actual practice as a lawyer in the courts of chancery. 
There were some who had had a legal education. Governor Win- 
throp himself was in that class; so was his son John Winthrop, 
Jr.; Governor Bellingham, Governor Bradstreet; the Rev. Na- 
thaniel Ward, the author of ‘‘The Body of Liberties’’; and Judge 
Samuel Symonds, Deputy Governor afterwards, whom I shall have 
occasion to refer to in a moment. These men were all active in 
colonial legislation. They served on committees; most of them 
were active as magistrates and some of them were members of 
the Court of Assistants. But none could be called practicing law- 
yers in England. Winthrop himself was said to be nothing but a 
lawyer’s clerk. Judge Symonds was a ‘‘eursitor in chancery’’— 
that is, a clerk whose business it was to look after writs that 
issued as a matter of course. Governor Bellingham was said to 
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have known more law than any of the others, but he did not know 
enough law not to marry himself. He performed his own mar- 
riage ceremony. 

Judge Samuel Symonds was one of the founders of Massachu- 
setts. He had been a cursitor in chancery and he wrote the only 
legal opinion which has come down to us from those days. He 
was a magistrate for thirty or forty years in the Ipswich court, 
but when he died in the 70’s—as Deputy Governor, I think—he 
went out of his way in his will to give his ‘‘Dear beloved wife 
Rebecca’’ all the real estate which she had brought to him. That 
is, he conveyed by will generously to his wife her property which 
he never owned himself. Parenthetically, perhaps, I may say that 
Rebecea, the lady in question, was his fourth wife. I never could 
find out how that practice originated ; it was not uncommon. The 
common law always maintained that a woman’s real estate was 
her own during coverture. The contrary view obtained here; I 
have run across five instances of it in colonial conveyancing. I 
will only mention one other. Samuel Symonds had a grandson 
named Symonds Epes, who was a magistrate in Essex County for 
twenty-five years in the early part of the eighteenth century and 
a member of the Governor’s Council, the most important man in 
Ipswich. He left a will in which he devised in very formal lan- 
guage the lands that had come to him from his wife to her to have 
and to hold to her heirs and assigns forever. Here you have two 
magistrates occupying office for seventy years between them, and 
both committing this legal eccentricity in their dying days. Those 
are illustrations merely of the absence of any accurate knowledge 
of the law. The Colony had deliberately adopted the policy of 
getting rid of all the lawyers who were here—there were not many 
of them—of discouraging the admission of others, and of admin- 
istering the new state without the aid of an educated Bar. And 
I think that Massachusetts is the only case, at least in modern 
times, of attempting to govern a state without the conserving 
influence of law. 

The absence of lawyers was sometimes regretted. In 1646 the 
General Court said: 


**If we had able lawyers among us we might have been 
more exact.’’ 


In 1648, in the preamble to the book which I am.going to show 
you later on, the General Court calls the Colony ‘‘a poor Colony 








79 


unfurnished of lawyers and statesmen.’’ In 1678 Randolph, who 
brought about the agitation concerning the validity of our land 
titles, to which I will refer in a moment, called by his contempo- 
raries ‘‘the destroying angel in New England,’’ deplored the lack 
of two or three honest attorneys. He needed them very much 
himself. 

But the absence of a bar was more frequently defended. In 
1650, for instance, a committee of the General Court said with 
pride, referring to the lawyers, ‘‘of which pernicious craft we are 
as yet happily free.’’ 

In 1652 the General Court congratulated itself that ‘‘New Eng- 
land is completely furnished for this present age . .. to make 
supply of magistrates, ete.’’—the members of our profession being 
apparently grouped in the ‘‘ete.’’ 

In 1663 a law was passed that no ‘‘usual and common attorney’”’ 
could sit in the General Court. That meant, of course, an attorney 
in fact or an attorney’s clerk, which were all there were here then. 

The president of Harvard College, John Rogers, an eminent 
divine, referred late in the century to the ‘‘ineredible wickedness 
of that profession’’—meaning ours. 

In this connection we ought to remember the warning given by 
Letchford, who came here as a practicing attorney early, was 
found communing with a jury, was disciplined by the General 
Court for that reprehensible act, apologized and his apology was 
accepted. But being an Episcopalian he was not wanted here, and 
being a lawyer he could not stay here, so he returned back to Eng- 
land and wrote a book. Nearly every one who was turned away 
from New England in the early days and went home to England 
wrote afterwards about his experiences. This is what I want to 
quote from Letchford’s ‘‘Plain Dealing’’ as to the Puritans of 
Massachusetts: ‘‘Take heed, despise not learning, nor the worthy 
lawyers of either gown’’ (law and chancery, I suppose), ‘‘lest you 
repent too late.’’ And they never repented. 

These facts are not new, but not enough attention has been paid 
to the attempt to govern a state with courts and all the machinery 
of trials, but no lawyers to conduct them or to defend the public 
rights. 

In 1641 ‘‘The Body of Liberties,’’ which is supposed to have 
been enacted that year, made provision that any man could have 
an attorney, but he was not to exact a fee. They did not want 
attorneys anyway, but if they had to have them the attorneys 
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must not charge anything. That, of course, was the practice in 
England and also in ancient Rome. They got around it in Eng- 
land and have ever since by exacting their fees in advance in cash. 
In Rome they did it otherwise. Cicero is said for the successful 
defence of one of the persons he defended to have received a 
country estate worth in English money forty thousand pounds— 
a pretty good fee even for these times in a civil case. 

One reason why no lawyers came here, I suppose, besides the 
opposition that they were sure to encounter was, I think I may 
say without derogating from the dignity or public spirit of my 
profession, that there was no money here to pay them with. To 
meet the necessities of the times a class of practicing attorneys 
grew up, but they had no way of studying law and apparently 
knew no law apart from drawing writs, declarations, answers, 
depositions and appeals. Six law books were imported into the 
colony up to 1646; that is all we know of, and three of them 
were by Coke. For sixty years our Puritan forefathers persisted 
in the attempt, foredoomed to failure, to administer the state 
‘*unillumined,’’ to quote Lord Coke’s celebrated phrase, ‘‘by the 
gladsome light of jurisprudence.”’ 

The results for the first thirty years were not particularly harm- 
ful. But after the Restoration of Charles II, any quantity of 
rapacious land grabbers went to the Privy Council and the Crown 
and obtained appointments as agents to enforce claims for land 
titles here. Violent controversies arose in New England, par- 
ticularly over land questions; and there was no one in Massachu- 
setts sufficiently familiar either with the common law of England 
or with the general colonial law which was in force all over this 
continent at that time to steer the colony along safe and lawful 
lines under what they truly ealled the ‘‘easy charter’’ of Charles I. 

The attempt to found and govern a great state for sixty years 
without the aid of law and the conserving influence of jurispru- 
dence had two main consequences. One was the downfall of the 
Puritan Commonwealth, and the other was the discrediting if not 
the end of the Puritan Church; and both due, I think I can assure 
you, to the absence of lawyers. 

Under the first head, that relating to the downfall of the colony, 
itself, we have to note— 

First, the revocation of the charter in 1684; and then two 
other facts closely related : 

A controversy that then arose as to the validity of the indi- 
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vidual land titles in Massachusetts; and, correlated with that 
claim, the imposition upon the people of Massachusetts of the 
Province Charter. 

Those facts laid the foundation for eighty odd years of sullen, 
growing discontent with the royal Governecrs and with the con- 
stant interference of the Crown and the Privy Council in New 
England affairs, which ended in the Revolution of 1775. 

Here again I pause to note that sufficient attention has not been 
paid to the growing temper of the people of Massachusetts and 
New England, of the growing resentment, the increasing sullen- 
ness of their behavior towards England and the Crown which went 
on under the Province Charter, and which, as I said, culminated 
in 1775. 

Now as to the revocation of the charter. Charles II had been 
a very fair man for New England until towards the end of his 
life. He had stood up for the Puritans’ construction of their 
charter. He had caused his Privy Council to declare that the 
Colony of Massachusetts Bay was a ‘‘corporation on the place.’’ 
He had refused to allow appeals in land causes to be tried in 
England. He had ordered the heirs and devisees of Captain John 
Mason and others who had conflicting claims to our territory here 
to try their cases on the place—that is, in Massachusetts courts. 
And he had generally been a friend, as his father before him, on 
the whole, to the colony. But towards the end of his life he fell 
into the hands of the enemies of New England. The first result 
was a writ of quo warranto to procure the vacation of the Colony 
charter of 1629. That attempt was dropped; the reasons why are 
not very clear, but the probability is that they did not get service 
on the Governor or the General Court in Massachusetts. 

Then they tried a writ of scire facias, and the practice under 
that, I understand, was, and is in many States of this country, a 
little more liberal respecting service. They got an alleged service 
here in Massachusetts, but there was some question whether it was 
a legal one. And then, the Colony, having notice of the pendency 
of this writ, made no defence; at least they made no adequate 
defence. After the writ was granted no appeal was taken and 
the case actually went against the Colony by default. 

They had the good sense then, I think for the first and only 
time in the history of Massachusetts seventeenth century litiga- 
tion, to consult a competent English lawyer, a man of high repute; 
but they did not follow his advice and the result, as I said, was 
that the charter was allowed to go by default. 
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Now I want to emphasize the point that I made before and I 
am going to elaborate in a moment—that the things that the 
colonists were afraid of they had no reason to fear. I want to 
enumerate to you the grounds on which this scire facias was based. 
Only four complaints were made, and none of them went to the 
root of the Government of Massachusetts; all of them were capa- 
ble of easy, speedy remedy, and could have been remedied and 
the writ completely vacated if the ministers and men of means 
who were running Massachusetts at that time had had the sense 
to do it. 

The four causes of the scire facias were: 

First, that the Colony had established an oath which did not 
run to the Crown as it should. That was a simple matter to cor- 
rect and was in fact corrected, but too late. 

Secondly, that they did not treat the crimes of treason and 
felony as they should have been treated, the fact being that a 
great many crimes which were not capital in England were made 
capital here. That of course could have been corrected. 

In the next place, it was charged that the Government here 
coined money. That does not seem a very fatal error. They could 
make money out of anything; they should have been permitted 
to make it by coining. However, that was one of the grounds. 

Finally, a ground which was of course a good one—that they 
had levied illegal taxes. 

Those were all matters that could have been remedied by nego- 
tiation. Similar charges had been brought against the Massachu- 
setts people in the early days of Charles II just after the Restora- 
tion, and they had been met by the colonists. There was no 
trouble whatever in meeting these charges. But they made no 
defence and their charter went by default. 

Now we come to the final act, the final thing that brought the 
downfall of Puritan Massachusetts—the agitation over the validity 
of land titles and the Province Charter. 

One Randolph (who after he came here was nothing but a land 
grabber) came over here; he stayed here many years and he 
started this agitation. Then, after the revocation of the charter, 
James II appointed Andros, who had made a pretty good gov- 
ernor in New York and afterwards made a pretty good governor 
in Virginia but was not excessively popular here. Randolph and 
Andros brought two attorneys with them—a man named Palmer, 
from New York, and another whose name I do not recall. These 
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four men got together and created these charges for the purpose 
of intimidating the landowners in Massachusetts into taking out 
confirmatory titles from Andros and paying a quit rent to him or 
to the Crown. They claimed, in the first place, that the Colony of 
Massachusetts Bay was a mere land or trading company, with 
headquarters properly in England—that is, not a ‘‘corporation 
on the place.’’ 

They claimed that grants of land should have been by deeds 
with the Colony seal, and no land grant was ever made that way. 

They claimed that the General Court had no right to convey 
land by vote. 

They claimed that the towns from which most of the private 
titles originated were not incorporated and therefore could not 
act by vote; that they could not convey land anyway because 
they had no title to the land; then, if they could convey land, it 
eould only be by deed. As I said, no deeds were ever given by 
the Colony or the towns, unless possibly one or two may have 
been given by the towns, but practically all the land in Massa- 
chusetts today is held by titles that emanate in the last analysis 
from votes of the General Court or votes of the several towns. 

They then set up this claim, which rests on a complete inversion 
of the political history of international law as it has been devel- 
oped since the Reformation and as it was applied by England to 
her several colonies,—that the revocation of the charter involves 
the failure of all titles originating under it. Then they tried to 
intimidate the landowners here by asserting that the heirs of Cap- 
tain John Mason, claiming under a patent from the Council of 
New England six years older than the Massachusetts Bay patent, 
were entitled to all the land in Essex County between Salem and 
the Merrimae River. Captain John Mason had a grant in 1622 
and he called the province ‘‘Mariana’’. The name itself, I think, 
has been forgotten, but at that time it was the subject of an active 
controversy. 

Then they claimed, with apparently a good deal of force, that 
nobody here could rest on prescription because there was no one 
here prior to 1630, and this controversy arose 58 years later and 
not 60, so there could be no prescription. 

They finally set up that if there were to be any trials of titles 
to land, they must be in England, or, if here, with appeals to 
England. 

That is a pretty long list. Every one of those contentions could 
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have been met by citing acts of the Privy Council or the Crown, 
mostly after the restoration of Charles II—that is, between 1660 
and 1680. The Privy Council had held in 1667 that the Colony 
was not a mere land or trading company, but a ‘‘corporation on 
the place.’’ That is the exact language of the opinion. It had 
held before that, or perhaps a year afterwards, that the Colony 
was, to quote the phrase I used a little while ago, ‘‘a political 
corporation’’—that is, a governmental body; and that implied, 
of course, the right to act by vote, because that is the only way 
that a governmental and parliamentary body can act. The towns 
were just as much incorporated here as many a parish and many 
a town in England had been. That is, there was the same absence 
of formal charters. The notion that deeds were necessary was 
based entirely on one sentence in the charter permitting the grant 
of lands by deed under the seal of the Colony, but not requiring it. 

Then the notion that the revocation of the charter involved the 
seizure of titles originating under it could have been disposed of 
by any lawyer from the other colonies where charters were being 
revoked every ten years or so, but nobody ever claimed with any 
effect upon private titles there. 

In the ease of ‘‘Mariana,’’ which troubled our ancestors very 
much between 1680 and 1690, the answer to the claims of Mason 
was perfectly plain. After the discovery of America and after the 
Pope had divided up America between Portugal and Spain, the 
other European powers interested in colonization antagonized that 
doctrine—Catholic France, Protestant Netherlands, Protestant 
England; and those three powers together formed what has always 
been a fixed principle of international law, and that principle was 
applied by England to these intercolonial controversies, the prin- 
ciple being that titles to a Colony could be acquired in many ways 
—by discovery, by conquest, but to be valid against the Crown it 
must be followed by occupation. The grant to Massachusetts Bay 
in 1629 was followed by occupation, and when Mason’s agents 
came over here Essex County was in private hands and there was 
no occupation attempted by him or his heirs or assigns under his 
private grant. That was the answer in law if there had been any- 
body here to make it. 

But to show you how easy it was for the Puritans to have their 
way in this important matter, note what Charles II did about 
these Mason claims to Essex County. He issued an edict to the 
Governor and Company of Massachusetts Bay that those claims 
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should be litigated,—not in England as Mason wanted, but here 
in Essex County, and he ordered the General Court to establish a 
special court for the trial of those cases, which was done. Of 
course the result was a foregoing conclusion. The farmers on the 
local juries did not pay much attention to Captain John Mason’s 
claim and the Mason heirs got nothing. 

I mentioned what the King did in that matter to show you how 
easy it was to get a fair deal from the Crown and Privy Council 
for Massachusetts in those days. 

On the question of prescription, where the colonists were really 
a little weak, having only 58 years at most instead of sixty, the 
common law period, the actual result was almost ludicrous, be- 
cause the Privy Council accepted as valid an act of the General 
Court passed soon after 1650, making five years the legal limit of 
prescription, and most of these cases were tried under the five- 
year prescription law. 

There was no lawyer here to point out the utter lack of legal 
basis for these claims and the colonists relied on the ministers. 
They did not send to Virginia or Carolina or Pennsylvania for a 
lawyer versed in the Colonial law. They consulted no one in 
England. They could have found plenty of lawyers there who 
would have given them good service. But they would not, or, at 
least, they did not. They went to the ministers. And I want to 
quote to you the advice they got from that source. One of these 
minister-lawyers advised Randolph, the arch-enemy of New Eng- 
land ‘‘to muse seriously thereon in the night season when you 
feel God’s holy spirit communing with your soul.’’ That was 
excellent advice as applied to Randolph, but a few references to 
the votes of the Privy Council would have been much more per- 
tinent. 

Finally, when Governor Andros insisted upon a showdown, so 
to speak, and a formal conference between the local authorities 
and himself and his attorney-general, Palmer, the General Court, 
or the Assistants, picked out the Rev. John Higginson, a distin- 
guished minister, to make formal answer to Andros. He made a 
long and elaborate reply, but all that he could say about the land 
titles was that the colonists had received the right of land and 
soil ‘‘from the grand charter from Genesis where God gave the 
earth to the sons of Adam and Noah.’’ I commend that to Judge 
Davis of the Land Court, who I think is present tonight, because 
it would give him a little more labor than the present laws do. 
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But that is not simply quoted to you in a spirit of jest or light 
talk. That was the best they could do or would do. The Rev. 
John Higginson was a very able man and that was his defence of 
the land titles in Massachusetts in the year 1680 and the earliest 
serious defence made to the validity of the titles which we hold 
today. 

The consequence was this: with no lawyers to defend their titles 
the ministers and the chief men in the Colony came actually to 
believe that their lands were in danger. This again is a point 
that has not been sufficiently developed by historians, who have 
always been puzzled to account for the zeal displayed by Increase 
Mather and the other agents sent over to England to secure from 
William III a new Colony charter and for their zeal in recom- 
mending the substitution of the Royal Province for the Colony of 
Massachusetts Bay. 

No one ean read the accounts of the time—and they are very 
voluminous—without unerringly concluding that Increase Mather 
and the other agents who were sent to William III deliberately 
sacrificed the Puritan state to secure the confirmation of lands 
that was inserted in the Province Charter. 

When Mather got back with the charter he delivered an address 
or sermon in which he tried to justify the Province Charter, 
although all the political liberties of which the Colony had had 
the privilege for 60 years were gone, but he claimed that the con- 
firmation of land titles which the charter contained was a sufficient 
offset to the loss of the political privileges they had enjoyed from 
the beginning. 

As I said, no lawyers were consulted, either from the other 
colonies, where there were plenty who could have given them 
good advice, or from England. The principal advisers of the Col- 
ony agents in England (the agents being Increase Mather and two 
others) were not lawyers, but a body of dissenting ministers, who 
reported that Mather and his associates were ‘‘instructed in the 
School of Heaven,’’ and ‘‘combined the wisdom of the serpent 
with the innocence of the dove.’’ Well, they were certainly inno- 
cent enough. 

Looking back, it is important to understand that there was 
really no need for the suppression of the Colony. Connecticut 
had no trouble in securing a new charter, substantially like its old 
one, from William III. Rhode Island was allowed to continue 
under its old charter and did until well in the nineteenth century. 
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And Massachusetts ought to have stood particularly well with 
William of Orange, because our people revolted here from the 
government of James II before they knew that the Revolution in 
England was an accomplished fact. 

Thus ended the Puritan Commonwealth—a result virtually, and 
I think literally, due to the absence of an educated Bar. 

Now as to the Church. The theory of our Puritan ancestors was 
that there should be a government by ministers. The popular 
phrase they used was ‘‘Church and State.’’ We have seen that 
they lost the State. While the argument is not so strong in the 
ease of church, it is too strong to ignore. 

The Puritan religion as practiced in the Colony received a des- 
perate and I have always felt a fatal blow in the responsibility of 
the ministers for the witchcraft persecutions and the revulsion of 
feeling that took place after this was generally recognized as 
wrong. The success of the witchcraft trials, the execution of 19 
men and women and the pressing to death of another, was again 
the work, so to speak, of ministers who were unaided by the sav- 
ing influence of law. 

Increase Mather came back from England in 1692, with the 
Province charter in one pocket and his appointee, Governor 
Phips, in the other. They found a hundred persons in jail, 
mostly in Essex County, charged with witchcraft. Thirteen days 
later, just thirteen days, Governor Phips took upon himself the 
power—entirely, I believe, without authority—to appoint a com- 
mission of oyer and terminer to try these cases. There was prob- 
ably no legal basis for the appointment of this Court. In recent 
times, when the fashion is to rewrite history, a defence has been 
made for this act of Governor Phips; but I read it the other day 
and I can see no law in it. There was a royal prerogative to 
appoint courts of oyer and terminer or commissions of oyer and 
terminer for the trial of both civil and political causes, and that 
prerogative has been exercised in England from time immemorial. 
But it never had been exercised in Massachusetts and there is not 
a line in the Province charter authorizing Governor Phips to do 
the like. And so I conclude, as did Governor Hutchinson, writing 
in the 18th century, that this court of oyer and terminer was 
probably essentially illegal. But there was no lawyer here to 
point it out, no lawyer to raise the point, no lawyer to stress an 
appeal to England which probably could have been taken at the 
time—and the witchcraft delusion was spent in England by 1692. 
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And thus the poor defendants lost the benefit of law. They did 
not get their day in court. 

Coming to the conduct of the witchcraft cases, we have another 
instance of the success of those prosecutions being due to the 
absence of an educated bar. The evidence resorted to in those 
cases was hearsay to the last degree. A great deal of it consisted 
of dreams. A young girl 14 years of age would be permitted to 
testify that she dreamed—TI am not quoting from memory, I am 
simply giving you an illustration—that she dreamed the other 
night she saw the defendant riding in moonlight on a broomstick ; 
and worse than that, a girl 14 years of age would be allowed to 
testify that she dreamed that another girl of 13 years had herself 
dreamed that she saw the defendant riding on a broomstick in the 
moonlight. I am not quite certain whether any of that particular 
evidence is found in any of these cases, but if you read the witch- 
craft trials you come across plenty of evidence that was equally 
remote and equally subject to the rule of hearsay. 

Here again the word ‘‘hearsay’’ reminds me that that was the 
main phase of these trials. The direct evidence was almost noth- 
ing. But hearsay had been an integral part of our trial system 
from the beginning. If you look at the accounts of the cases in 
the book that I called to your attention, ‘‘The County Court Trials 
of Essex’’, you will find that a large part of the evidence in both 
civil and criminal causes was what would be disregarded now as 
hearsay. They had, it is true, the outrageous decisions of Lord 
Hale, Chief Baron of the Exchequer, in the trials of witches he 
conducted. But either he had died then, or at any rate his trials 
were over and that great legal authority, Holt, Chief Justice of 
the Court of King’s Bench, was the other way. Twenty-three 
persons were tried before him as witches and none of them was 
eonvicted. In other words, the witchcraft delusion had passed in 
England at the very time that it was rampant here, and there was 
no lawyer to point it out. 

Now when the revulsion of feeling came, as it did in the summer 
of 1692, the whole populace rose and these trials were stopped. 
The Court convened for the last time and never convened again, 
and the Provincial Legislature when it met in the autumn had 
nothing to say about it. 

A consequence of these terrible outrages upon justice was 
visited upon the ministers, and properly so, because the witchcraft 
delusion here in Massachusetts was begun by the Puritan minister 
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in Danvers, taken up and propagated by the ministers of the sur- 
rounding churches. It reached into Boston and it contaminated 
Inerease Mather. It corrupted his son Cotton Mather still more 
severely. And it is not too much to say that it was the Puritan 
Church which was responsible for the witchcraft trials and it was 
the Puritan Church that suffered. I will not say that that was 
the end of the Puritan Church here; it was the end of that church 
as it was known in the 17th Century, however, and it fell by reason 
of the action of the ministers themselves and the fact that there 
was no lawyer here to point out irregularity and illegality. 

In view of the fact that as recently as the last State campaign 
one of the candidates referred to the burning of witches in Massa- 
chusetts, I ought, I think, to revive your recollection that there 
was nothing of the kind ever done here. 

Thus ended the Church and State which our ancestors came to 
this country to establish and administer, and which they did 
establish in spite of the most tremendous difficulties and which they 
administered on the whole with great success for 60 years. But 
there is another side to this informal account of the efforts of a 
people to live and prosper without the helping hand of law. 

While religion of a narrow and cheerless kind, as I would be 
induced to look upon it, was the inspiration, the economic reason 
for the success of the Massachusetts Puritans in founding a state 
was their devotion to work, and particularly to work for others, 
and their unswerving regard for honesty in public business. 

Before they came here the Company in England instructed 
Endicott. who was sent out on a temporary mission to Salem, that 
‘‘no idle drone is to be permitted to live among us’’; and Frank- 
lin, many years later, called New England ‘‘the land of labor.’’ 

There were no rich men here. Some few came, but their wealth 
was lost and dissipated at the outset. Governor Winthrop was a 
man of considerable means when he sailed from England, but 
when he died, after 19 years of public service, he had to be buried 
at the public expense. Judge Symonds, whom I mentioned a little 
while ago, was also a man of means, but he left nothing to his 
descendants except his wife Rebecca’s property. 

But for 60 years there was no peculation of any kind, no specu- 
lations that were brought to public criticism or fraud in public 
places. And I want with your permission to quote what I said 
upon another occasion in closing this, the last but one of the 
themes upon which I shall address you tonight: 
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‘*The Puritan founders of Massachusetts are removed from us 
by from six to ten generations. Their aims are hard to under- 
stand and according to our ideas they must have been an uncom- 
fortable people to live with. They had no taste for literature, 
science or art, no regard for the beauties of nature, and but little 
love for pleasure or sport. They had settled in a land of rocks 
and sands and which, to quote the words of Rufus Choate, was 
‘intolerant of culture.’ They were consequently poor and they 
lived what to us would be forlorn and cheerless lives. But during 
the 60 years of the Colony Charter there were no public frauds, 
no peculations, no selfish ambitions, no cheap polities. All 
these came in with the Province Charter and its royal gov- 
ernors. It is not too much to say that during these 60 years there 
was no governor, deputy-governor, or member of the Court of 
Assistants or any person of commanding influence in the Govern- 
ment of the Massachusetts Bay who could not as he left this world 
raise his right hand up after the manner of the Puritan oath and 
ours still, and truthfully say, as one of them did, that it had been 
his sole ambition to be of service in the common weal. Or, in the 
language of another, speaking of a State he had helped to found: 
‘I have made it my wife, my life.” No such record of incorrupt- 
ible and unremunerative public service as these established by the 
Puritan leaders of the Massachusetts Colony ean, I believe, be 
found in the annals of any other people. And they founded New 
England.’’ 


THE Laws or 1648. 


In closing I want to ask your attention from five to eight min- 
utes to the astonishing fact—really astonishing in view of what I 
have said about the absence of lawyers and the disregard of and 
disrespect for law—that we find that Massachusetts in the first 
days, in the early days of the Colony, made a conspicuous and 
lasting contribution to the cause of jurisprudence which one would 
never suspect from the truthful account that I have already out- 
lined this evening. They made one genuine contribution to the 
science of law—they compiled and enacted the first code in 
English jurisprudence. There had been in the other Colonies—in 
Virginia particularly—groups of laws that had been passed. The 
practice there was to re-enact them every year. They were about 
sixty or seventy in number, but in no sense a code, in no sense a 
body of laws intended to be of universal use and application. But 
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the Massachusetts people from the beginning, as early as 1636, 
thought that they would try their hand at what should be a real 
code in the modern sense. 

While I have not been myself an advocate of codification of the 
common law as we find it today, codification of our statute law is 
essential and every State resorts to it. But particularly in those 
days, when everybody was poor, when they lived in scattered 
communities, on distant farms, and worked all the time and had 
no lawyers to help them, something in the nature of a real code 
appeared to be a necessity and probably was. 

In 1641, after a committee had sat for several years, they 
enacted or presented—it is not clear which—a group of a hun- 
dred laws called ‘‘The Body of Liberties,’’ which probably re- 
mained in force for three years if at all. Other committees were 
appointed and the result was that from year to year various new 
drafts were made, all of which have disappeared. On these com- 
mittees some of the men I have mentioned served—Winthrop, 
Bellingham, Symonds, Ward and others. By 1648, they were 
ready to adopt a code. I have it in my hand—that is, a photo- 
static copy of ‘‘The Laws and ‘Liberties of 1648’’ enacted by the 
General Court on March 14, 1647-8. Six hundred copies of that 
book were printed in Cambridge and by the end of the seven- 
teenth century they had all disappeared and the book was lost 
for two hundred years. Governor Hutchinson, writing, said in 
his time that he had never seen a copy of it. That was some- 
where around the middle of the eighteenth century. And no one 
ever did, until a copy was found about fifteen years ago in ~ 
country house in the South of England. That copy was bought by 
a London bookseller and sold to one of these despicable book 
collectors whose sole objective is to spend their money in buying 
books and then hiding and concealing them and never using them 
themselves, with the idea that when they die and their collection 
is sold they will bring a great price and incidentally bring great 
posthumous repute to them. That was his idea, and if you will 
pardon me a moment, I see brother Dodge here and he will remem- 
ber that in a case that he and I had together, he representing the 
Commonwealth and I a private client, we both thought it impor- 
tant to see if there was anything in this book which would affect 
the subject of our litigation. I was deputed to conduct the cor- 
respondence with the book collector. I wrote him a letter stating the 
facts and asking when—I assumed he would let me see it—asking 
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when I could go to New York and look it over. He wrote me 
back that he was much surprised and indignant that I should 
venture to suggest the use of the book for any such purpose. I 
told him that it was a law suit between the Commonwealth and 
my client and that both parties wanted to see the book. He was 
not very helpful at that moment. But I wrote back stating that 
space would not permit me to express my indignation at the 
manner in which my reasonable request had been met by him and 
my language would be far from polite. But I told him what I 
would do; I said, ‘‘We will get the Commonwealth of Massa- 
chusetts to bring suit in the courts of New York, because this 
book is the law of this State today except where modified by 
statute, State Constitution or custom, and we will have this book 
impounded, and when impounded it will be printed, be sure of 
that.’’ That brought him to time. I was deputed to go on and 
look at the book, and I suppose I am the only lawyer in this coun- 
try who has ever seen it to the present time. We did not find 
anything that helped either Mr. Dodge or myself, but I noticed 
that the book was there and that it was legible and complete. 

Well, the collector died and the possession of this book, as he 
expected, brought great posthumous fame to him as a book ecollee- 
tor. The book was bought by Mr. Henry Huntington of New 
York, who is a different sort of man entirely, a public-spirited 
man. He has had the book photostatically reproduced, if that is 
the correct phrase, and several copies have been distributed here. 
There is one in the Harvard Law School, there is one in the 
Massachusetts Historical Society, and this one comes from the 
State Library. 

I have told you the history of this volume and I want to say a 
word about what it is. It contains—you can see the pages are 
rather long—I should suppose, the equivalent of 100 to 125 pages 
of the size of those in the Blue Book today. It is a real code. I 
suppose it could be roughly divided into three parts—common 
law, Massachusetts custom law, and Massachusetts statute law— 
and it covers the full ground and it must have done the work it 
was intended to do, to have given the colonists a written, graphic 
presentation of the laws that they must observe in most of the 
relations of life. It was re-enacted with very few changes in 
1659 or 1660, again in 1672, and those editions we have had the 
use of for many years,-but this one never. 

Now I want you to pause and think a moment of what this work 
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meant in the science of the law. There were codes in the Roman 
days from the time of Gregorius to Justinian, three or four, and 
they were very like this. That is, they were intended to be 
general codes. There were none in the Middle Ages except a few 
produced by the barbarians when they embraced civilization, 
mostly in Spain. The Visigothie Code, I think, originated in 
Spain and there were one or two others, but they are not any- 
thing like as comprehensive as the Codex Justinian, or as the Body 
of Laws of 1648 in Massachusetts. The nearest approximation in 
Europe to anything of this sort is the Prussian Code of 1794, and 
the French Civil Code of 1800. Those are real codes and the 
latter, of course, spread over half Continental Europe. But 
England never had a code. The first English code, I think, was 
adopted for India somewhere around the middle of the 19th 
Century. 

I have already referred to other Colonial efforts that look the 
same way but are not by any means the same thing. 

So here we have in Massachusetts in 1648, one hundred and 
fifty years before the Prussian Civil Code, the adoption of what 
was intended to be a codification of existing civil law, both written 
and unwritten. 

My closing thought is that the Governor, the Attorney-General, 
the General Court, and particularly the bench and bar of Massa- 
chusetts should join in requesting from Mr. Huntington the privi- 
lege of reprinting this book. He has unfortunately attached a 
condition to it as he has to the other copies, that: it is for refer- 
ence only and not for reproduction.* Nobody in the past ten 
years since the book came on has felt at liberty to reprint it or 
any considerable part of it. It has been used, however, and used 
in court. 

As to the peculiar features of this code that might interest you 
tonight, I will only mention three: The original foreshore law 
which is now the law all over New England, is found in this book. 
The preamble to this book is one of the most beautifully written 
pieces of argument and exhortation to be found in the English 
language, composed in the best Seventeenth Century style—and 
the English language was positively at its height at that time. 
But there is one subject which I think you will all be interested 
to learn is new here. Not only is the scheme of codification new 
‘since the days of the Romans, but the law of eminent domain is 





* The book will soon be published, see note at the end of the address.—Eb. 
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found in this book two hundred years before it appears in the 
Legislature of any other civilized people. In Rome there were 
plenty of condemnation statutes, but they were all particular; 
there was no law—at least none has survived. Most people think 
there must have been one, but we have never seen it. In the 
Middle Ages there were none, and the remarks of Grotius on the 
subject of eminent domain and necessity for compensation were 
not followed up in any country in Europe with any general law 
authorizing the acquisition of private property for public use 
upon the payment of just compensation. 

In England the first general law on the subject was the Land 
Clauses Act in 1845. Two hundred years lacking three before the 
enactment of the Land Clauses Act, the General Court of Massa- 
chusetts had passed a law authorizing in general terms the appro- 
priation of private property for public uses upon the payment of 
reasonable satisfaction. That, it seemed to me, was a very inter- 
esting fact. That is one reason why these laws should be re- 
printed, a historical reason. But there is a stronger, deeper, legal 
reason, and that is that here are the laws of Massachusetts as they 
are in force today except as modified—and many of them, most of 
them, perhaps, have been by common consent, by express statute 
law or under the operation of our state constitution. And the 
thought with which I close these informal remarks this evening is 
that I think all of us should unite in doing what we can to induce 
the public authorities of this state to solicit from Mr. Huntington 
the privilege of properly editing and printing this book, the laws 
of 1648, for the use of our Bench and Bar. 


NOTE. 

A eopy of that part of the address relating to the Code of 1648, 
was sent to Dr. Max Farrand, the Director of the Huntington 
Library since Mr. Huntington’s death, and we are glad to be 
able to announce that a series of historical publications is to be 
brought out by that Institute and that the Code referred to will 
probably be the first. Accordingly it will soon be available. 


F. W. G. 








THE THIRD VOLUME OF THE RECORDS OF THE COURT 
OF ASSISTANTS OF THE COLONY OF 
MASSACHUSETTS BAY. 


We are glad to call attention to the publication of the third 
volume of the ‘‘ Records of the Court of Assistants of the Colony of 
the Massachusetts Bay’’ between 1630-1692. This has just been 
published by the County of Suffolk under the supervision of John 
F. Cronin, Esq., Clerk of the Supreme Judicial Court for Suffolk 
County. As we have not had an opportunity to examine its contents 
with care, we reprint the preface to the volume to explain its his- 
tory, and the brief Introductory Note indicating the interesting 
information which it appears to contain. 


F. W. G. 
PREFACE. 

‘‘This volume is intended to complete the publication of the 
Records of the Courts held by the Governor and Assistants for the 
Colony of the Massachusetts Bay from 1630 to 1692. In the preface 
of Volume II. of these Records, known as the Records of the Court 
of Assistants, Mr. John Noble, Clerk of the Supreme Judicial Court, 
stated that, although he intended originally to include what is now 
published in this volume as Part Three of Volume II., he found that 
it contained such an amount of matter as to make a third volume 
necessary and it is accordingly now being issued as Volume ITI. 

‘*When Mr. Noble resigned from office on June 15, 1908, be- 
cause of ill-health, most of the work of collecting and preparing the 
material for this volume had been done by him, with the assistance 
of Mr. William P. Upham, both now deceased. No funds, however, 
were available for completing and publishing it. Since then numer- 
ous requests were made for the necessary appropriation, but without 
success. Finally, in the year 1925, largely through the efforts of 
the late Ex-Mayor Nathan Matthews, who for a long time had mani- 
fested great interest in the project, the attention of Hon. James M. 
Curley, Mayor of the City of Boston, was obtained and, at last, after 
many years of delay, through his good offices, the City Council of 
the City of Boston, acting as County Commissioners for the County 
of Suffolk, appropriated the funds needed to meet the expenses of 
completing and publishing these records in book form. 

“‘T should not conelude without acknowledging with apprecia- 
tion the able and devoted services of Miss Josie Murphy, a clerical 
assistant in this office, who assumed and carried on the compilation 
and correction of the material in this book, from Mr. Noble’s resig- 
nation until her death in 1918; the services of Miss Madeleine Con- 








96 


nors, who succeeded Miss Murphy and who has read the manuscript 
with its proof, and finally prepared it for the printer; and the con- 
stant and generous assistance of Mr. Henry A. Macdonald, a mem- 
ber of the Bostonian Society. 


JOHN F. CRonIN.’’ 
SUPREME JuDICcIAL Court, 


Office of the Clerk, 

March 7, 1928. 

**Court or ASSISTANTS 
RESTORED FRAGMENTS OF RECORDS 
1642-1673. 

‘‘(Taken from certified copies of judgments, verdicts, execu- 
tions, ete., found among the Court Files in the offices of the several 
Counties, in the State Archives, among ancient manuscripts in the 
possession of the Massachusetts Historical Society, and in various 
other places, giving authoritative information as to the action of 
the Court of Assistants during that period. The place where each 
of these fragments of the record was found is indicated by a memo- 
randum within brackets at the beginning. In some eases additional 


information obtained from contemporaneous sources is added in a 
note to explain or amplify the record.) ”’ 


FEDERAL CODE TO HAVE CUMULATIVE SUPPLEMENTS. 


In the House of Representatives’ Reports Nos. 1705 and 1706, 
Mr. Roy G. Fitzgerald, representing the Committee on the Revision 
of the Laws, submitted House Bills, H. R. 13621 and H. R. 13622. 

The first of these bills would provide permanent machinery for 
publishing cumulative supplements to the Federal Code every 
two years. The second (which is not available in print) is the 
first of these cumulative supplements. Each supplement is to 
contain the general and permanent laws of the Congresses since 
the code was adopted; a restatement of such statutes or parts of 
statutes as were inaccurately set forth in the code; any permanent 
and general statutes in foree December 7, 1925, which were 
omitted from the code; perfecting amendments, parallel reference 
tables, and indexes. Annual appropriation is $6,500 and it would 
certainly seem that excellent value will be received by the Bar and 
the community for that small amount of money. 


RicHarp W. HALe. 
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FUESS’S BOOK ON RUFUS CHOATE. 


John C. Calhoun, listening to Choate’s eloquent appeal in the 
United States Senate for the use of the bequest of James Smithson 
to establish a great national library, exclaimed to those near him: 
‘*Massachusetts sent us a Webster, but in the name of heaven 
whom have they sent us now?’’ Choate was a genius in three ways: 
in the art of advocacy in court; in the art of public speaking, and 
in that rare faculty of sustained enthusiastic enjoyment of life 
which made all his other accomplishments possible. It is in connec- 
tion with this third aspect of him that we eall attention to Dr. 
Fuess’s book entitled ‘‘Rufus Choate, the Wizard of the Law.’’ 
The descriptive part of the title may annoy some lawyers as too 
‘‘popular’’. But the book is written for laymen whose interest is 
likely to be attracted by the word ‘‘wizard’’. As a matter of fact, 
Choate was probably no more of a ‘‘ wizard’’, even with a jury, than 
Jeremiah Mason and other rare but occasional ‘‘wizards’’ in dif- 
ferent generations, but he wag a different kind of a ‘‘wizard’’ and 
therein lies the secret of the continued interest in him. 

It is not a great biography. Most of the information about 
Choate has appeared in Browne’s two volumes of his ‘‘Life and 
Writings’’ and other books. But here is a single volume for 
(comparatively) ‘‘light’’ reading for those who like sustained 
enthusiasm, of a man who, in spite of ill health, constant head- 
aches and other obstacles to enjoyment, could say with characteristic 
exaggeration, but with much truth, on a visit to the North Shore: 


‘My dear Loring, there has not been a twentieth part 
of a minute since I entered this terrestrial paradise that I 
have not enjoyed to the top of my bent; but let me tell you 
that should you confine me here for a week apart from my 
work and my books, I know that I should die from utter 
ennui. You are fortunate in being able serenely to delight 
in it day after day.’’ He confessed on another occasion 
that if he ‘‘ were to go to Newburyport for a vacation without 
his books, he should hang himself before evening.’’ 


A striking portrait, here reproduced, shows his quivering en- 
ergy and enthusiasm in every line. 

There have been various serious reviews of his book and esti- 
mates of Choate as statesman and otherwise. Some men do not 
think he was as great as he might have been, ete. There have been 
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‘*greater’’ men than Choate. There have been men who reached 
higher levels of moral perfection in the eyes of New England aboli- 
tionists whom Choate certainly did not please. But that he was a 
fascinating creature with great qualities, a man of ‘‘infinite vari- 
ety’’ one of the greatest of American advocates and an orator of 
the first rank who could sway the minds and feelings of great audi- 
ences with his magnetic eloquence and so saturate his generation 
with traditions about him that his memory is still fresh, so that 
he is quoted and read with interest seventy-five years after his 
death, when most of his generation of lawyers, with the exception 
of Webster, are largely forgotten, are facts which withstand all 
critical moralizing. 
Essex County has produced many remarkable men. 


‘‘And from Hog Island, in Chebaeco [now the town of Essex], 
appeared Rufus Choate, the strangest, the least explicable, and, 
with one exception of Hawthorne, the rarest spirit of them all.”’ 

He was born on October Ist, 1799. 

‘* Joseph H. Choate, his distant relative, described him as a 
‘mercurial child of the sun,’ and marveled that he should have been 
nurtured under the chilling blasts of our New England east winds.’’ 

‘“When Rufus Choate was a lad, Chebacco was a sleepy fishing 
hamlet, from which forty sail went out for cod and mackerel and 
where a score or more of small vessels were launched between May 
and November. The population of barely eleven hundred was scat- 
tered over an area of about twenty square miles, of which a consid- 
erable portion was marshland or water.”’ 

‘*Like many Choates before him, he dreamed of commanding a 
vessel, and the sight of spreading sails filled him with exultation.’’ 

‘*Choate had, all through his life, a longing for the ‘sun of 
Essex.” He was not a true Nature lover. But he did, in his 
mature and heavily burdened years, frequently find solace in re- 
turning to the scenes of his boyhood, where he could contemplate 
the vast expanse of sky and sea.’’ 

**It was, however, books, not Nature, that became the controlling 
force in Rufus Choate’s life. David Choate had most of the standard 
elassics,—Milton, Addison, and Johnson, as well as Shakespeare. 
Before he was six years old, Rufus had devoured ‘Pilgrim’s Prog- 
ress,’ the great adventure story of Puritan New England. Around 
the Choate hearthstone the Bible was read aloud daily, the Old 
Testament and the New Testament being covered every two years.’’ 
(p. 22.) 

‘*Before Rufus was nine years old, his invalid father died, and 
Miriam Choate was left with a family of five small children, the 
sixth, and youngest, Job, having been buried just two weeks before 
the father.’’ 

“‘Tf she had not been obliged to count her pennies so carefully, 
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Miriam Choate might have tried to give her two older boys a year 
at a school like. Phillips Academy, Andover, only a few miles away.”’ 

‘* At nineteen David Choate was a teacher in the district schools, 
no longer financially a burden on his mother and actually able to 
contribute to her support. Recognizing Rufus’ brilliance, he re- 
solved to sacrifice his own future in order that his brother might have 
his chanee. . . . It was David, then, who, with extraordinary self- 
effacement, made it possible for Rufus to go to Dartmouth College.’’ 

‘*Choate spent his precious time very profitably. ‘In college,’ he 
told Parker, ‘I never went to bed before one o’clock, and then rose 
very early to prayers, without then feeling it.’ ’’ 

‘He had not been in Dartmouth very long before he wrote home 
‘The situation I most envy is that of a Professor in a College.’ As 
a Sophomore, he looked forward to graduate study in a foreign uni- 
versity, and, when the law was suggested as a possible occupation, 
he expressed a dislike for ‘the tiresome routine of a special 
pleader’s life.’ That Choate was persuaded to revise this immature 
opinion is due mainly to his observation of Webster during the 
Dartmouth College Case, which was then in its final stages.’’ 

‘* All his life long, moreover, Choate revered Webster, defending 
him against criticism, helping him in financial difficulties, and 
standing side by side with him on great national issues.”’ 

‘*The autumn of 1820 found him (Choate) at Cambridge, where 
he enrolled in the newly-established Harvard Law School. Harvard 
Law School, however, was not then taken very seriously, even by 
its professors. Students entered and left in a desultory manner, 
the average number of new men being nine each year.’’ 


He visited Washington and there heard William Pinkney 
argue before the court. 


‘*Pinkney’s vehement manner, rapid speech, and powerful 
eloquence, combined with his logical and accurate judgment, re- 
newed the ambition of Choate, who, in a large degree, took him as 
a model when he himself began to stand before judges.’’ 

‘‘The young Dartmouth graduate had enough to keep his mind 
from stagnation. He taught three hours every other day in a school 
for young ladies, ‘all for cash,’ and thus paid off some of his debts.”’ 


He soon attracted attention at the bar and later 

‘Tt was not solely as an advocate that Choate’s reputation was 
growing. He had also acquired prestige as a platform orator. In 
1833, he prepared with great care a lecture with a formidable title, 
—The Importance of Illustrating New England History by a 
Series of Romances Like the Waverley Novels,’—which he deliv- 
ered, not only in Salem, but also in other towns in Essex County. 
The Age of Lyceums was just beginning, and Rufus Choate, while 
never having the leisure for any large number of engagements, was 
one of the first in that field in which such men as Everett and 
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Wendell Phillips were later to be so popular. I venture to say that 
even that elusive person, the ‘average reader,’ will be entertained 
today by Choate’s lecture, both for its generous appreciation of 
Walter Seott and for its sympathetic picture of the New England 
Puritans and the lives which they led. This latter topie he devel- 
oped still more elaborately in an address on ‘The Colonial Age of 
New England,’ prepared for the two hundredth anniversary of the 
settlement of the town of Ipswich, held on August 16, 1834.’’ (pp. 
86-87.) 

‘‘Even after he had retired for the night, the lights were 
left burning in his study so that, when an idea oceurred to his 
restless mind, he could get up, rush to his desk, and put it down on 
paper, where it would not fade from his memory.’’ 

‘It was a time when the American eagle sometimes sereamed 
defiantly at the whole world and when the favorite pastime of 
eross-roads orators was twisting the British lion’s tail. Even 
Choate, who had classical standards of good taste, was guilty, 
under emotional stress, of sentences which bring a smile to the lips 
of twentieth century crities.’’ 

‘‘For some years Choate’s office was located at 4 Court Street, 
an entry famous for the influential men who had quarters there.’ 

‘‘In 1856, his most profitable year, he took in more than 
$22,000. The largest fee accepted by Choate was $2,500,—a 
sum which he received in only four instanees.’’ .. . 

‘*For his own part, he never bothered with accounts. He once 
planned to start a system of double-entry bookkeeping, actually pur- 
chasing the ledger and putting down one item, ‘Office debtor one 
gallon of oil.” This, however, was the sole entry that was ever 
made. It was only during his last decade, when his partner watched 
over his finances, that Choate knew from day to day where he 
stood.”’ 

‘He did believe that it was his duty, in the interests of 
justice, to do his best for a client accused of crime, and, like other 
famous and honorable lawyers, including the incomparable 
Erskine, he felt that even the guiltiest scoundrel was entitled to 
the benefit of the ablest counsel. But there came a moment in 
Choate’s career when he was reluctant to undertake the defense of 
a person whom he did not consider innocent. While he still recog- 
nized the fairness of allowing an assassin the best of legal advice, he 
preferred to avoid such cases.’’ 

**It was this feeling, more than any other, which induced him to 
decline the defense of Professor Webster, of Harvard, when the 
latter was on trial for the murder of Dr. Parkman. Both Franklin 
Dexter and Charles Sumner, convinced of Webster’s innocence, 
urged Choate to take the case, and the former argued with him for 
three hours in an effort to persuade him. At the close of Dexter’s 
presentation, Choate rose, walked two or three times up and down 
his library, and began, ‘Well, Brother Dexter, how do you answer 
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these questions?’ He then proceeded to advance query after query, 
showing some of the insuperable difficulties on the side of the de- 
fense. Dexter sat, depressed and silent, and finally conceding the 
validity of Choate’s logic, abandoned his errand. In the end, as 
everybody knows, Webster was convicted and executed.”’ 

‘**No gambler,’ wrote Senator Hoar, ‘ever hankered for the 
feverish delight of the gaming table as Choate did for that 
absorbing game, half chance, half skill, where twelve human dice 
must all turn up together in one way, or there is no victory.’ 
Something of an actor he must have been, and most of what he did, 
—his smiles, his asides, his apparently careless gestures,—was done 
consciously for the effect which it would produce on a jury.”’ 

‘*But in his heart Choate had a lofty ideal of the judiciary, and 
his confidence in their decision was rarely shattered. When, in a 
famous trial, one of his junior counsel was rising to contest what 
seemed to him to be an unfair ruling by Justice Shaw, Choate drew 
him back saying, ‘Let it go. Sit down. Life, liberty, and property 
are always safe in his hands.’ ”’ 

‘*Let us picture for ourselves the scene in the courtroom on the 
morning when the great advocate is to argue an important case. 
Haggard and gray after a night of final preparation, his sad and 
weary eyes framed in bluish circles, he slips unobtrusively into his 
place, and takes a pile of docutents from his green bag. As he 
arranges them on the desk, the spectators notice his quaint costume. 
Although it is midsummer and the weather is dry, he wears upon 
his feet clumsy heavy rubber overshoes. Around his neck is a kind 
of stole like the section of a sheep’s fleece, and his body is wrapped 
in several overcoats of different colors, the outside one being a 
coarse and heavy garment, which slips off easily when he desires. 


‘‘Then he (Choate) turns casually to the pile of papers, of vari- 
ous sizes and shapes, on the desk before him,—papers decorated with 
that inimitable and illegible scrawl which, according to one of his 
students, could not be deciphered without the aid of a pair of com- 
passes and a quadrant.’’ 


Here is a picturesque description, by a companion, of typical 
moods : 


‘*He (Choate) had been a week preparing his oration and was 
well-nigh used up. He got into the coach, his locks dripping with 
dissolved camphor, and complained of a raging headache. He 
clutched his temple with his hand, and leaned his head on my 
shoulder, to see if he could not, by reclining, find ease. Just as we 
touched the Mill Dam, the evening moon poured her level rays over 
the beautiful waters of the Back Bay, and filled the coach and atmo- 
sphere with dreamy light. The scene instantly revived him. He put 
his head out of the coach window, and was absorbed with the sweet- 
ness of the view. The sight of the still waters, moonlighted, seemed 
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to drive away his pain, and he struck into his old rapture. in the 
hall where he spoke, he was in his very best mood, both mind and 
body seeming to be on wings.”’ 

‘*Choate’s prominence at the Bar inevitably brought with it offers 
of various positions, nearly all of which he courteously declined. 
After the death, in 1848, of Justice Story, who had been Dane 
Professor in Harvard Law School, the members of the Harvard 
Corporation made an ambitious effort to secure Rufus Choate in his 
place. Choate was touched by the compliment and did not imme- 
diately decline the offer. . . .”’ 

‘*At about this time also he declined a seat on the Supreme 
Bench of the Commonwealth, offered him by Governor George N. 
Briggs. In September, 1851, after the death of Judge Levi Wood- 
bury, Webster wrote President Filmore suggesting that Rufus 
Choate was the ideal man for the vaeant place as Justice of the 
Supreme Court of the United States, but adding that Choate would 
not serve. Choate himself shortly corroborated Webster’s state- 
ment, and the position was filled by the appointment of Benjamin 
R. Curtis. . . . He (Choate) had so long accustomed himself to the 
modes of thought peculiar to the special pleader that he believed 
himself to be almost ineapable of weighing evidence impartially,— 
and he may have been right.’’ 

**In 1853, Choate accepted from Governor John H. Clifford an 
appointment as Attorney General of the Commonwealth, an office 
which he accepted mainly because it enabled him to avoid being re- 
tained in cases arising from the liquor law of 1852. It has been said 
that the prosecutions undertaken by him were not generally success- 
ful, and he found so many details of the position distasteful and 
irksome that he was glad to retire at the end of his term.’’ 

Our literature is poorer from the loss of Choate’s lecture on 
‘*The Romance of the Sea’’ which was stolen from his pocket in 
New York. ‘‘It was said by one who heard it that ‘He seemed full 
of his wild subject and swayed his audience with eloquence, as the 
storm sways the sea’.”’ 

There is a pleasant glimpse of Choate and Webster during the 
trial of William Wyman for embezzlement. 


**At one point, when things seemed to be progressing 
very slowly, Webster solemnly passed to his opponent a slip 
of paper on which he had scribbled a couplet from Pope: 


‘Lo, where Meaotis sleeps, and softly flows 
The freezing Tanais through a waste of snows.’ 


Choate scrutinized the verse carefully, wrote at the bottom 
the word ‘Wrong!’ and then amended the couplet as it should 
properly be quoted: 

‘Lo, where Meaotis sleeps, and hardly flows 

The freezing Tanais through a waste of snows.’ 
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He handed this back with equal seriousness to Webster, who 
returned the note with the rejoinder, ‘Right!’ and the offer 
of a wager. A messenger was despatched for an edition of 
Pope. Having examined it and demonstrated that he was 
correct, Choate handed the volume to Webster, who, after 
he had looked up the reference, penciled on the title-page the 
words, ‘Spurious Edition!’ and returned it. During this 
controversy, everybody in the court room believed that the 
learned counsel were differing on an important question of 
law.”’ 


And here is a glimpse of Choate and Butler, 


‘The most dramatie speech of the campaign [of 1856] 
was made on October 28, in the manufacturing city of 
Lowell. Five thousand people had forced their way into the 
largest hall in the city, on the second floor of an old brick 
building. While Benjamin F. Butler, already well known 
as a Democratic politician, was making a few preliminary 
remarks, there was a dull rumble, and the floor apparently 
settled at least an inch or two. Butler immediately quieted 
the frightened audience, assuring them that the supports 
of the building would be at once inspected. Choate then 
stepped forward to be greeted by a tumult of applause. 
When he had spoken about half an hour, there was another 
ominous cracking, and Butler left the platform to see what 
was happening. A hasty examination showed him that the 
entire floor was about to give way, and that the slighest mass 
movement on the part of the throng above him might bring 
the whole structure to the ground, with frightful loss of life. 
Keeping cool, however, he returned, walked the length of 
the room down the aisle to the platform, and, without any 
expression of excitement, whispered to Choate, ‘If I can’t 
get this crowd out quietly, we shall all be in hell in five 
minutes.’ Butler then mounted the stage, and, with ad- 
mirable coolness, explained to those present that, though 
there was no imminent peril, it might be well for them to 
withdraw without haste. ‘This is the spot of greatest dan- 
ger,’ he added, ‘and I shall remain here until all have gone 
out.’ Within five minutes the vast auditorium was empty as 
a shell, and a terrible catastrophe had been averted. 

Choate, who never lost his sense of humor, said to Butler 
as they emerged from the building,‘ Brother Butler, when 
you told me that we should all be in five minutes in that 
locality unmentionable to ears polite, did you have the 
slightest idea of insinuating that both of us would go to the 
same place?’ .. . He retired to his room at the hotel, but 
the crowd found him out and ealled for him so vociferously 
that, in spite of a raging headache, he addressed them for 
some time from a platform improvised in front of one of the 
windows.’’ 
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Great advocates understand better than most men the value 
and importance of having men on the bench who are mentally and 
morally able to resist them and keep the balance in the interests 
of justice. Choate’s speech on ‘‘ Judicial Tenure’’ in the Constitu- 
tional Convention of 1853 can not be too often referred to. It was 
his greatest public service and its influence is still strong. It was 
reprinted in full in the MassacHuserts LAw QuaARTERLY for Janu- 
ary, 1917, p. 221. The scene, as described by Mr. Fuess, follows: 


‘*Any one who has lived in New England knows how 
wiltingly oppressive a July day can be. It was like a fiery 
furnace in the Hall of Representatives where the sessions 
were being held. No breath of air was stirring except from 
the waving palm leaf fans of the delegates; yet Rufus 
Choate, suffering from illness and looking utterly wretched, 
rose and delivered an address which, in its reported form, 
covers twenty-six large pages in Brown’s Life and took more 
than two hours to speak. On that day he was provided 
with a bottle of bay rum with which he frequently bathed 
his head, and, when he gesticulated violently, the drops were 
thrown on his neighbors. . . . It was, broadly considered, a 
carefully built argument against the election of judges by 
popular vote and against any limitation of their tenure of 
office. Opening with a description of the ideal judge as a 
man not only learned in the law but fair-minded and pos- 
sessing the confidence of the community, he went on to 
prove that the existing system of executive appointment dur- 
ing good behavior was likely, on the whole, to be better than 
any other. He examined carefully the experience of British 
and American courts. He pointed out that the principle of 
executive appointment had worked well in Massachusetts, 
and that there was no imperative demand for a change. And 
then he ended with a peroration, the imagery for which was 
drawn from remembrances of his boyish days on the Essex 
County coast : 


‘Sir, the people of Massachusetts have two traits of 
character,—just as our political system in which that 
character is shown forth has two great ends. They love 
liberty; that is one trait. They love it, and they possess 
it to their heart’s content. Free as storms to-day, do 
they not know it, and feel it,—every one of them, from 
the sea to the Green Mountains? But there is another 
side to their character, and that is the old Anglo-Saxon 
instinct of property; the rational and the creditable 
desire to be secure in life, in reputation, in the earnings 
of daily labor, in the little all which makes up the 
treasures and the dear charities of the humblest home; 
the desire to feel certain when they come to die that the 
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last will shall be kept, the smallest legacy of affection 
shall reach its object, although the giver is in his grave; 
this desire, and the sound sense to know that a learned, 
impartial, and honored judiciary is the only means of 
having it indulged. They have nothing timorous in 
them, as touching the largest liberty. They rather like 
the exhilaration of crowding sail on the noble old ship, 
and giving her to seud before a fourteen-knot breeze; 
but they know, too, that, if the storm comes on to blow, 
and the masts go overboard, and the gun-deck is rolled 
under water, and the lee-shore edged with foam, thunder 
under her stern, that the sheet-anchor and best bower 
then are everything! Give them good ground tackle, 
and they will carry her round the world and back again, 
till there shall be no more sea.’ 


Read this aloud to-day, giving full voice to each sonor- 
ous syllable, and you can not help being stirred by the rich- 
ness of the language. How much more impressive must it 
have been in that July of 1852, when Rufus Choate, as he 
uttered those noble, last phrases amid the profound silence 
of the assemblage, sank down, pressed his hand to his head, 
all crumpled, disheveled, and exhausted, and staggered down 
the aisle to the door, on,the arm of Henry Wilson.”’ 


On page 43, it is stated that in 1820 Choate entered ‘‘the 
newly-established Harvard Law School, under a Dartmouth gradu- 
ate, Chief Justice Joel Parker’’. This is an error. Chief Justice 
Isaae Parker of Massachusetts was then lecturing there. Joel Park- 
er, at one time Chief Justice of New Hampshire, did not appear 
on the Harvard Law Faculty until about twenty years later. 


F. W. G. 


AN INTERESTING FORM OF PLEADING THE STATUTE 
OF LIMITATIONS. 


The editor has received from Mr. Joseph Wiggin, who found it 
among his father’s papers, a copy of an answer filed in Strafford 
County, N. H., and pronounced by Judge Doe to be a good and 
sufficient answer to set up the statute of limitations. 


‘“NoTIcE 


Beware John Barker lest at the trial thee be cast upon the rock 
of the Statute of Limitations which is a sure deliverance for the 
defendants against thee and all the like. Selah. 


FRANK Hopss 
Deft. Atty. 
SrraFrorp Co. JupGE Dor.’’ 
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REVERSIBLE ERROR IN HOMICIDE CASES IN 
MASSACHUSETTS. 

To the question, ‘‘ What is reversible error in homicide cases ?’’ 
the answer: ‘‘ Reversible error is that type of error which results in 
reversals of verdicts of guilty in homicide cases,’’ may seem rather 
impertinent, but after all it is the only answer which is literally 
correct. 

That being so, it must be confessed, (or boasted of, as the case 
may be) that in the light of experience, error in homicide cases in 
Massachusetts is a rare thing, and when confined to murder cases 
(first or second degree) an almost non-existent thing. 

In the approximately century and a quarter covered by the 
Massachusetts Reports, 1-259, inclusive, 148 homicide cases appear 
in the books. Among these eases, there have been thirteen reversals, 
about one out of eleven. 

The list follows: 

Homicide eases, in which new trial was granted through 259 Mass. 
13 Com. v. Madeiros, 1926, 255 Mass. 304 (1st degree murder) 
12 Com. v. Retkovitz, 1915, 222 Mass. 245 (1st degree murder) 
11 Com. v. Tircinski, 1905, 189 Mass. 257 (manslaughter) 
10 Com. v. Crowley, 1896, 165 Mass. 569 (manslaughter) 
9 Com. v. Trefethen, 1892, 157 Mass. 180 (1st degree murder) 
8 Com. v. Barnacle, 1883, 134 Mass. 215 (manslaughter) 
7 Com. v. Hartwell, 1880, 128 Mass. 415 (manslaughter) 
6 Com. v. Tobin, 1878, 125 Mass. 203 (manslaughter) 
5 Com. v. Roberts, 1871, 108 Mass. 296 (manslaughter) 
4 Com. v. Woodward, 1869, 102 Mass. 155 (manslaughter) 
\ 
~ 
. 


3 Com. v. Cooper, 1862, 5 Allen, 495 (manslaughter) 
2 Com. v. Mead, 1858, 12 Gray, 167 (manslaughter) 
1 Com. v. Hardy, 1807, 2 Mass. 303 (murder) 


It will be noted that the list of reversals consists of four mur- 
der? and nine manslaughter cases. Each murder case was retried. 
In the Hardy ease (No. 1) the defendant was acquitted on the 
second trial (2 Mass. 303, 317). This was true also in the Trefethen 


1To speak more accurately, there have been only 137 cases to reach the Supreme 
Judicial Court, for each time a case appears in the reports, it is for the purpose of this 
summary counted as a different case. The following cases have apeared more than once in 
the books: (a) Com. v. Webster, 1850, 5 Cush. 295 and Webster v. Commonwealth, 5 
Cush. 386; (b) Com. v. Crowley, 1896, 165 Mass. 569; id. 1897, 168 Mass. 121; (c) Com. v. 
Storti, 1901, 177 Mass. 339; Storti v. Commonwealth, 1901, 178 Mass. 549; (d) Com. v. 
Best, 1902, 180 Mass. 492; id., 1902, 181 Mass. 545; (e) Com. v. Phelps, 1911, 209 Mass. 
396; id., 1911, 210 Mass. 78; ids, 1911, 210 Mass. 360; (f) Com. v. Dascalakis, 1923, 243 
Mass. 519; id., 1923, 244 Mass. 568; id., 1923, 246 Mass. 12; (g) Com. v. Madeiros, 1926, 
255 Mass. 304; id., 1926, 257 Mass. 1; (h) Com. v. Devereaux, 1926, 256 Mass. 387; id., 
1926, 257 Mass. 391; (i) Com. v. Sacco, 1926, 255 Mass. 369; id., 1927, 259 Mass. 128. 
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ease (No. 9). In the Retkovitz ease (No. 12), on the retrial, the 
defendant was once more convicted in the first degree; the case did 
not again reach the supreme judicial court, and the man was exe- 
euted, March 16, 1916. In the Madeiros ease (No. 13) the defendant 
was again convicted in the first degree, the case reached the supreme 
judicial court on a motion for a new trial (257 Mass. 1) which was 
denied, and the man was executed on the same night as Sacco and 
Vanzetti, with whose fate, his had become entwined. It will thus 
be seen that during the period covered by 1-259 Massachusetts 
Reports, inclusive, there have been only two cases, the Hardy case 
in 1807, and the Trefethen ease in 1892, where a person sentenced 
to death for murder, ultimately escaped the prescribed penalty, by 
reason of the action of the supreme judicial court. 

Before going into the matter of what were the various items of 
error which the supreme judicial court considered as justifying and 
demanding reversals of verdicts, it should be pointed out that not 
all these 148 cases represented causes coming before the supreme 
judicial court as an appellate or reviewing body. Except for a 
period from July 1, 1859 until May 31, 1860, the supreme judicial 
court had exclusive original jurisdiction of the trial of capital 
eases, until the passage of St. 1891, e. 379,> when the superior court 
was given jurisdiction.* Up to 1872, the full bench of the supreme 
judicial court had to sit in the trial of all capital cases. In that 
year by St. 1872, ce. 232, it was provided that only two justices of 
the supreme judicial court need be present at such trials.5 Not till 
Acts of 1859, e. 282, went into effeet October 17, 1859, was there 
any such thing as the taking of exceptions to the ruling of the trial 
court in capital eases. Prior to that time, methods of review were 
by motion for a new trial,” motion in arrest of judgment,® or writ 
of error.® 





? By St. 1858, c. 154, murder was classified in two degrees, first, for which the penalty 
was death, and second, for which the penalty was life imprisonment. (Com. v. Gardner, 
1858, 11 Gray 438.) Since that statute became effective March 27, 1858, there have been 
22 cases appearing in the reports in which there have been convictions of murder in the 
second degree, but in not a single one of the 20 such cases submitted to it as a reviewing 
body, did the Supreme Judicial Court sustain exceptions, or order a new trial. 

3 Com. v. Phelps, 1911, 210 Mass. 78, 82, and Com. v. Rich, 1859, 14 Gray 335; See 
the reporter’s note; 259 Mass. 142. 

*The first murder case appearing in the books, which was tried by justices of the 
Superior Court, was Com. v. Trefethen, 1892, 157 Mass. 180. 

5 Com. v. Phelps, 1911, 210 Mass. 78, 82. The first case appearing in the books under 
St. 1872, c. 232, was Com. v. McElhaney, 1873, 111 Mass. 439. By full bench is of course 
meant, a quorum of the justices of the Supreme Judicial Court. 

* Com. v. Dower, 1862, 4 Allen 297. The first capital case appearing in the books in 
which the case was taken to the full bench on review by way of a bill of exceptions is 
Com. v. Desmarteau, 1860, 16 Gray 1. Aside from capital cases, bills of exception in 
criminal cases had been authorized by Acts of 1804, ch. 105. See Com. v. Cummings, 
1849, 3 Cush. 212, 216. 

™ Com. v. Green, 1822, 17 Mass. 515. 

® Com. v. Hardy, 1807, 2 Mass. 303. 

® Webster v. Commonwealth, 1850, 5 Cush. 386. 
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Of the 148 cases referred to in the beginning of this study, the 
reports of 26 as presented in the books, picture the supreme judicial 
court acting in its function as a trial court of original jurisdiction, 
rather than its capacity as a reviewing or appellate body.*° There- 
fore the thirteen reversals are based really on only 122 eases. 

Of these 122 cases again, 67 represented verdicts of guilty in 
murder eases calling for death penalty, 20 verdicts of guilty of 
murder in the second degree, 36 verdicts of guilty in manslaughter 
eases." It will thus be seen, that there were four reversals out of 
sixty-seven cases in capital cases, or 6 per cent; no reversals out of 
twenty verdicts in life imprisonment cases; and nine reversals out 
of thirty-six manslaughter cases, in which the penalty might be any- 
thing from a fine up to twenty years in states prison, or 25 per 
cent. In all homicide cases, the percentage of reversals was 10.65 
per cent; in all murder eases, 4.60 per cent. 

During the same period, that is the period represented by 1- 
259 Massachusetts Reports, 2884 non-homicide criminal cases appear 
in the reports, in 668 of which the verdicts are set aside, represent- 
ing 23.16 per cent of verdicts reversed. 

Probably a better basis of comparison, however, is afforded by 
the decisions oceurring since the going into effect of St. 1891, ¢. 379, 
by which the Superior Court was given jurisdiction of the trial of 
capital cases. As has been pointed out above, the first capital case 
appearing in the books, in which trial was had in the Superior 
Court was Com. v. Trefethen, 1892, 157 Mass. 180.22 Cases in which 
the full court had already sat as a trial court, which was the fact 
up to 1872, or in which two justices of the Supreme Judicial Court 
had already sat as trial justices would not be extremely apt to 
present to the full bench errors which it deemed material.** 

Taking the period represented by 157-259 Massachusetts Re- 





10 For instance, in Com. v. Braley, 1804, 1 Mass. 103, the defendant refused to plead; 
the jury found that the refusal was due to an act of God, whereupon he was remanded to 
jail. In Com. v. Battis, 1804, 1 Mass. 95, the defendant pled guilty, and refused to 
retract his plea, although every opportunity was given him, whereupon he was sentenced 
and executed. Included in this group of cases are the famous Knapp and Crowninshield 
cases, 1830, 9 Pick. 496, and 10 Pick, 477 and 497, and the Webster case, 1850, 5 Cush. 
295. The most recent of the homicide cases occurring in the books where the Supreme 
Judicial Court is acting as an original trial, rather than an appellate court is Com. v. 
James, 1868, 99 Mass. 438. 

11 The discrepancy in figures is because, in one reported case, Com. v. Spiropoulos 
and another, 1911, 208 Mass. 71, there were two defendants, one of whom was convicted 
in the second degree, and one of manslaughter. In both cases exceptions were overruled. 

“This case was also the first murder case in which the supreme judicial court 
granted a new trial since the case of Com. v. Hardy, 1807, 2 Mass. 303. 

13 Though Parsons, C.J. did say in the Hardy case, at page 316: “If even quibbling 
is at any time justifiable, certainly a man may quibble for his life.” None of the man- 
slaughter cases in which verdicts were reversed was tried originally before the supreme 
judicial court. 
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ports, 103 volumes covering 1892 to 1927, about 35 years, we find 
73 homicide cases, made up of 44 first degree murder cases with 
three reversals, or 7.04 per cent; 16 second degree murder cases 
with no reversals, a total of 5.00 per cent of reversals in murder 
eases; 13 manslaughter cases with two reversals, or 15.4 per cent; 
representing a total of 6.85 per cent of reversals in homicide cases.'*# 

In the same period represented by 157-259 Massachusetts Re- 
ports, the total of non-homicide criminal cases appearing are 550 
with 106 reversals, representing a total of 19.27 per cent of re- 
versals in non-homicide cases, or nearly three times the percentage 
in homicide cases. 

A diseussion of the cause or causes of this difference in per- 
eentage of reversals between homicide and non-homicide cases does 
not come within the scope of this article. 

The following are the instances of error in homicide eases which 
the Supreme Judicial Court deemed cause for reversal of verdict 
of guilty. 

A. Under the statute of 1805, Chapter 59, section 6, which 
provided that all indictments of capital cases should be heard, 
tried, and determined when three or more justices of the Supreme 
Judicial Court were present, held: error to receive a plea of not 
guilty when only one justice was present, although the actual trial 
was before three justices, and no objection to the procedure was 
raised until after verdict of the jury. (Com. v. Hardy, 1807, 2 
Mass. 303.) 74 

B. In a manslaughter trial, to impeach a witness for the com- 
monwealth, the defendant may call members of the grand jury which 
returned the indictment, to show that the witness testified differ- 
ently before the grand jury, (Com. v. Mead, 1858, 12 Gray 167) 
and to exclude such evidence is wrong. 

C. Where the Commonwealth in a manslaughter trial, has in- 
troduced in evidence the dying declaration of the deceased, identi- 
fying the defendant as her assailant, it is error to exclude evidence 
to the effect that the deceased was in the habit of making mistakes 








134 As set forth above under Note No. 1, for the purpose of this summary, each 
time a case appears in the reports, it is counted as a different case, and certain cases 
appear more than once. If each such case appearing more than once is counted as only 
one, then for the period covered by 157-259 Mass. there would be only 63 homicide cases, 
made up of 35 first degree murder cases, 16 second degree, and 12 manslaughter cases. 
The percentage of reversals in first degree murder cases would be 8.57 per cent; in total 
murder cases, 5.88 per cent; in manslaughter cases 16.67 per cent, and in homicide cases, 
7.94 per cent. 

4 “St. 1832, c. 130, sect. 6, provided that a prisoner in such a case could be arraigned 
at a term of court holden by a single justice, leaving the trial to be conducted by the full 
court.” Loring, J. in Com. v. Phelps, 1911, 210 Mass. 78, 82. Of course today the 
hearing is under the direction of one justice in the superior court. 
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of identity in the cases of persons whom she met and talked to, mis- 
taking them for persons whom they did not resemble. ‘‘A defend- 
ant against whom dying declarations are recorded has not the oppor- 
tunity of cross-examining the declarant. Hence it is justly held 
that he is entitled to every allowance and benefit that he may 
have lost by the absence of the opportunity of a more full investi- 
gation by means of cross-examination.’’ (Com. v. Cooper, 1862, 5 
Allen 495, 498.) 

And, no doubt, on the same general principle, of lack of oppor- 
tunity for cross-examination, it is held to be error to admit a dying 
declaration at all in a manslaughter case, if the declarant thought 
he had a chance of life, however slight, even though the declarant 
believed his end to be near. (Com. v. Roberts, 1871, 108 Mass. 
296, 301.) 

D. In a manslaughter ease, it is error to exclude evidence on 
the part of the defendant showing his purpose in striking the fatal 
blow, as such evidence is material on the question whether the de- 
fendant had reasonable cause to believe that such blow was neces- 
sary to protect his person, and whether the blow was actually given 
for that purpose. Therefore the defendant should have been allowed 
to testify that he struck the deceased because he thought the de- 
ceased was going to strike him, and that he, the defendant, meant 
to use his weapon (a whip handle) only to hit the deceased’s 
shoulders, and not his head which was actually struck. (Common- 
wealth v. Woodward, 1869, 102 Mass. 155, 160-163.) Further to 
show that the defendant was under reasonable apprehension of 
great bodily harm and belief that no other means than that adopted, 
(in this ease stabbing deceased with knife,) will effectually prevent 
such harm, there being evidence that the deceased had attacked 
defendant with a knife and fork, the defendant should be allowed 
to show that the deceased was a larger and more powerful man 
than the defendant, (Com. v. Barnacle, 1883, 134 Mass. 215) or 
that the general character and habits of the deceased were those 
of a violent, passionate person, a quarrelsome, fighting man, and 
that this was known to the defendant (Com. v. Tircinski, 1905, 
189 Mass. 257,) and excluding such evidence in manslaughter cases 
is erroneous. Exclamations of fear on the part of the defendant, 
shortly before the encounter in which the defendant killed by stab- 
bing, are competent evidence as indicating actual fear of the deced- 
ent on the defendant’s part, and as explaining his reason for taking 
the knife with which he committed the fatal act, and exclusion of 
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the same is erroneous in a trial for manslaughter. (Com. v. Crow- 
ley, 1896, 165.Mass. 569.)** 

E. It is error to record a verdict of guilty which has never 
been spoken by the jury. (Com. v. Tobin, 1878, 125 Mass. 203.) 

This was a trial on an indictment for manslaughter. The jury, 
after the court had adjourned, agreed on a verdict of guilty, and, 
under direction from the judge, the foreman wrote out the verdict 
on a piece of paper, which was sealed, and kept over night by the 
foreman, after the jury had separated. The next morning, when 
court opened, in answer to a question of the clerk, the foreman told 
him, in the presence of the jury, that the jury had agreed, and 
handed the sealed envelope to the clerk. The clerk then said: 
‘*Gentlemen of the jury, hearken to your verdict as the Court has 
recorded it. You, upon your oaths, do say that the prisoner at 
the bar is guilty. So you say, Mr. Foreman, and so, gentlemen you 
all say.’’ This was all that was said. Later in the day, the de- 
fendant moved to set aside the verdict because no proper and cor- 
rect verdict was rendered by the jury. To the denial of this motion, 
the defendant exceptéd. Exceptions sustained. 

The clerk should have asked the jury if they had agreed upon 
a verdict, and then the foreman should have declared the verdict. 
Gray, C. J., p. 208: ‘‘But in the present case, it distinctly appears 
that when the clerk told the jury to hearken to their verdict as 
recorded, no legal or effectual verdict had been returned by the 
jury, and they had not been asked, nor, in any form of words, 
orally and publicly stated, what their verdict was; and that, after 
they had been told that a verdict of guilty had been recorded, they 
simply said nothing. A verdict which has never been spoken by 
the jury cannot be implied from the mere omission of the jury to 
contradict the statements of the clerk, or from the silence of the 
prisoner and his counsel.’’ 

F. Where, in a manslaughter case, the defendant, a conductor 
of a freight train, is charged with a certain particular wrongful 
act, namely failure to give a certain signal that the track wasn’t 
open when he knew that another train was due to enter the track, 
as a result of which that train jumped the track, and a passenger 
was killed, and there is no evidence that the defendant knew that 
the train was then due to enter the track, it is error to refuse de- 
fendant’s request for instructions that on the indictment, defend- 
ant’s knowledge of the approach of the train was a material aver- 





1% This case again was tried, and on verdict of guilty, exceptions were overruled. 
Com. v. Crowley, 1897, 168 Mass. 121. 
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ment which must be proved. (Com. v. Hartwell, 1880, 128 Mass. 
415.) 

G. In an indictment for murder by drowning, where the ver- 
dict was guilty in the first degree, and where the defense was that 
the deceased committed suicide, it is erroneous to exclude a state- 
ment made by the deceased the day before the drowning that she 
was going to drown herself. The declaration should have been 
received as evidence of the state of mind of the deceased, which has 
some bearing on what she may subsequently have done. (Com. v. 
Trefethen, 1892, 157 Mass. 180.) This case was followed in the 
manslaughter case, Com. v. Crowley, 1896, 165 Mass. 569, 571, 
above cited, where it was held error to exclude statements of the 
defendant, shortly before he stabbed the decedent with a knife, 
indicating fear of the decedent, as they tended to show defendant’s 
state of mind with reference to any actual apprehension of an 
assault by the decedent. 

H. Unless a change of position by defendant’s counsel in a 
murder case is apt to harm the Commonwealth, it is error to refuse 
defendant’s counsel the opportunity so to change his position, and 
thus shut out certain testimony by the Commonwealth, which would 
have been admissible under the first position, but not under the 
second. (Com. v. Retkovitz, 1915, 222 Mass. 245.) In this ease, 
counsel first contended that he would show that testimony of Com- 
monwealth’s witness was of recent contrivance, or that the witness 
had concealed facts, or was unduly influenced to testify as the 
witness did. When, thereupon, the Commonwealth offered testi- 
mony to show that the witness had made statements soon after the 
homicide similar to those given in testimony, defendant’s counsel 
objected to the admission of such testimony and told the Court that 
he had changed his position, and now merely contended that the 
witness was not telling the truth. The Court ruled that defendant’s 
counsel could not change his position, and admitted the objection- 
able testimony over defendant’s exceptions, which were sustained. 

I. It is error to refuse to give precisely and expressly, a request 
for instructions by a defendant in a murder trial that at the out- 
set of the trial the defendant is presumed to be innocent. (Com. v. 
Madeiros, 1926, 255 Mass. 304.) 

The above include all the cases of error in homicide cases in 
which the Supreme Judicial Court has thus far, as shown in the 
reports 1-25 Massachusetts, deemed that the trial court had com- 
mitted reversible error. 
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The appendix includes a chronological list of all homicide cases 


through 259 Massachusetts Reports. 


JAMES M. ROSENTHAL. 
Pittsfield, Mass. 


HOMICIDE CASES IN MASSACHUSETTS REPORTS, 
VOL. 1-259, INCLUSIVE. 


Com. Vv. Battis, 1804, 1 Mass. 95. 


Com. Vv. Braley, 1804, 1 Mass. 103. 


Com. V. Hardy, 1807, 2 Mass. 303. 


Com. v. Drew & Quinby, 1808, 4 
Mass. 391. 

Com. V. Thompson, 1809, 6 Mass. 
134. 4 


Com. Vv. Meriam, 1810, 7 Mags. 168. 


Com. Vv. Hathaway, 1816, 13 Mass. 
298. 


Com. Vv. Bowen, 1816, 13 Mass. 356. 
Com. V. Green, 1822, 17 Mass. 515. 


Com. v. Purchase, 1824, 2 Pick. (19 
Mass.) 521. 


Com. v. Parker, 1824, 2 Pick. (19 
Mass.), 550. 


Com. Vv. J. F. Knapp, 1830, 9 Pick. 
(26 Mass.), 496. 


Com. v. J. J. Knapp, 1830, 10 Pick. 
(27 Mass.), 477. 


Com. v. Crowninshield, 1830, 10 
Pick. (27 Mass.) 497. 


Indicted for murder; pled 
guilty, and refused to retract 
his plea; sentenced and exe- 
cuted. 

Indicted for murder; re- 
fused to plead; jury finds re- 
fusal is due to act of God; 
remanded to jail. 

Indicted for murder; con- 
victed; motion for new trial 
granted; on new trial, ac- 
quitted. 

Indicted for murder; Drew 
convicted: Quinby acquitted. 

Indicted for murder; ac- 
quitted. 

Indicted for murder; de- 
fence insanity; acquitted. 

Indicted for murder; jury 
impanelled to find whether 
or not sane; found insane; 
remanded to prison. 

Indicted for murder by in- 
ducing suicide; verdict: not 
guilty. 

Indicted for murder; after 
verdict of guilty, motion for 
new trial; motion overruled. 

Indicted for murder; dis- 
agreement; on same indict- 
ment later convicted of man- 
slaughter; motion in arrest 
of judgment denied. 

Indicted for murder; con- 
victed; motion in arrest of 
judgment denied; defendant 
received sentence of death. 

Indicted for murder; vari- 
ous rulings of Court; no ver- 
dict set forth in report. 


Indicted as accessory to 
murder: various rulings by 
Court. No verdict set forth 
in report. 

Indicted as accessory to 
murder; various rulings by 
Court. No verdict set forth 
in report. 








16. 
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18. 


19. 
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Com. Vv. Roby, 1832, 
Mass.) 496. 


12 Pick. (29 


Com. v. Locke, 1833, 14 Pick. (31 
Mass.) 485. 


Turns V. The Commonwealth, 1843, 
6 Met. (47 Mass.) 224. 


Com. Vv. Rogers, 1844, 7 Met. (48 
Mass.) 500. 


Com. v. York, 1845, 9 Met. (50 
Mass.) 93. 


Com. Vv. Webster, 1850, 5 Cush. (59 
Mass.) 295. 

Webster v. Commonwealth, 1850, 
5 Cush. (59 Mass.) 386. 


Com. v. Casey, 1853, 11 Cush. (65 
Mass.) 417. 

Com. v. Chapman, 1858, 11 Cush. 
(65 Mass.) 422. 

Com. v. Murphy, 1853, 11 Cush. (65 
Mass.) 472. 


Com. v. Barker, 1853, 12 Cush. (66 
Mass.) 186. 


Com. v. Carey, 1853, 12 Cush. (66 
Mass.) 246. 

Com. v. Stafford, 1853, 12 Cush. (66 
Mass.) 619. 

Com. v. Wilson, 1854, 1 Gray, (67 
Mass.) 337. 

Com. V. Hilliard, 1854, 2 Gray, (68 
Mass.) 294. 

Com. V. Hawkins, 1855, 3 Gray, (69 
Mass.) 463. 

Com. v. Eddy, 1856, 7 Gray, (73 
Mass.) 583. 


Com. v. Fox, 1856, 7 Gray, (73 
Mass.) 585. 


Com. Vv. Heath, 1858, 11 Gray, (77 

Mass.) 303. 
Com. v. Gardner, 1858, 11 Gray, 
(77 Mass.) 438. 


Indicted for murder; ver- 
dict, guilty; motion for new 
trial denied. 

Indicted for murder; Court 
holds defendant entitled as of 
right to list of witnesses be- 
fore grand jury; no verdict 
set forth in report. 

Indicted for manslaughter ; 
verdict, guilty; in court of 
common pleas. Writ of error. 
Judgment affirmed. 

Indicted for murder; charge 
by Shaw, C.J. in re insanity 
as a defence. Verdict, not 
guilty by reason of insanity. 

Guilty of murder. Motion 
for new trial on ground of 
misdirection denied; Wilde, J. 
dissenting. 

Guilty of murder. 
by Shaw, C.J. 

Writ of error, on verdict of 
guilty in No. 20. Petition dis- 
missed. 

Indicted for murder. No 
verdict set forth in report. 

Indicted for murder. Dis- 
agreement. 

Indicted for murder; guilty. 
Motion for arrest of judg- 
ment overruled. 

Guilty of murder; motion 
in arrest of judgment over- 
ruled. 

Indicted for murder; ver- 
dict, manslaughter. 

Indicted for murder. 
dict, guilty of assault. 

Indicted for murder. Guilty. 


Charge 


Ver- 


Indicted for murder. Guilty 
of manslaughter. 

Indicted for murder. Guilty 
of manslaughter. 

Indicted for murder; guil- 
ty; (Metcalf, J. charge as to 
burden of proof as to insan- 
ity). 

Indicted for murder; charge 
by Bigelow, J.; guilty of man- 
slaughter. 

Indicted for murder; guilty 
in second degree. (Judge 
Thomas’s charge.) 

Indicted for murder; guilty 
in second degree (see St. 
1858; 154); motion in arrest 
of judgment, and for new 
trial denied. 


- 
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38. 


39. 


40. 
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Com. v. Mead, 1858, 12 Gray, (78 
Mass.) 167. 


Com. Vv. Gould, 1858, 12 Gray, (78 
Mass.) 171. 


Com. V. Rich, 1859, 14 Gray, (80 
Mass.) 335. 

Com. Vv. Desmarteau, 1860, 16 Gray, 
(82 Mass.) 1. 


Com. V. Hackett, 1861, 2 Allen, (84 
Mass.) 136. 


Com. Vv. Hersey, 1861, 2 Allen, (84 
Mass.) 173. 


Com. V. Mullins, 1861, 2 Allen, (84 
Mass.) 295. 

Com. V. Dower, 1862, 4 Allen, (86 
Mass.) 297. 


Com. Vv. Cooper, 1862, 5 Allen, (87 
Mass.) 495. 

Com. v. Campbell, 1863, 7 Allen, 
(89 Mass.) 541. x 

Com. V. Densmore, 1866, 12 Allen, 
(94 Mass.) 535. 

Com. Vv. James, 1868, 99 Mass. 438. 


Com. Vv. Macloon, 1869, 101 Mass. 1. 
Com. v. Evans, 1869, 101 Mass. 25. 


Com. v. Madan, 1869, 102 Mass. 1. 


Com. v. Woodward, 1869, 102 Mass. 
155. 


Com. Vv. Dorsey, 1869, 103 Mass. 412. 
Com. V. Moran, 1871, 107 Mass. 239. 


Com. v. Cuffee, 1871, 108 Mass. 285. 


Com. v. Roberts, 1871, 108 Mass. 
296. 


Com. Vv. Herty, 1872, 109 Mass. 348. 


Com. Vv. Griffin, 1872, 110 Mass. 181. 
Com. v. McElhaney, 1873, 111 Mass. 


439. 


Indicted for manslaughter; 
guilty; exceptions sustained. 
Trial in Boston Municipal 
Court. 

Indicted for manslaughter ; 
guilty: exceptions overruled. 
Trial in Boston Municipal 
Court. 

Indicted for murder; guilty 
in second degree. 

Indicted for murder; guilty 
in first degree; exceptions 
overruled. 

Indicted for murder; con- 
victed of manslaughter; ex- 
ceptions overruled. 

Indicted for murder; guilty 
in first degree; motion in ar- 
rest of judgment overruled. 

Indicted for manslaughter ; 
guilty; exceptions overruled. 

Indicted for murder; guilty 
in first degree. Exceptions 
overruled. 

Indicted for manslaughter ; 
guilty. Exceptions sustained. 

Indicted for murder; not 
ger. Ruling by Bigelow, 

J 


Indicted for manslaughter ; 
guilty; exceptions overruled. 

Indictment for murder; 
guilty in first degree. 

Indicted for manslaughter; 
guilty. Exceptions overruled. 

Indicted for manslaughter; 
guilty. On report, judgment 
upon the verdict. 

Indicted for murder; guilty 
in first degree; exceptions 
overruled. 

Indicted for manslaughter; 
guilty. Exceptions sustained. 

Indicted for murder; guilty; 
exceptions overruled. 

Indicted for murder; guilty 
in second degree; exceptions 
overruled. 

Guilty of murder in first 
degree. On report sentence 
according to the verdict. 

Indicted for manslaughter; 
guilty; exceptions sustained. 

Indicted for murder; con- 
victed in second degree. Mo- 
tion in arrest of judgment 
overruled. 

Indicted for manslaughter; 
guilty; exceptions overruled. 

Guilty of murder in first 
degree; exceptions overruled. 
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Com. v. Sturtivant, 1875, 117 Mass. 
122. 

Com. v. Pomeroy, 1875, 117 Mass. 
143. 

Com. Vv. Costley, 1875, 118 Mass. 1. 


Com. Vv. Peinberton, 1875, 118 Mass. 
36. 
Com. V. Piper, 1876, 120 Mass. 185. 


Com. Vv. Mink, 1877, 123 Mass. 422. 


Com. V. Tobin, 1878, 125 Mass. 203. 


Com. Vv. Martin, 1878, 125 Mass. 394. 


Com. V. Devlin, 1879, 126 Mass. 253. 


Com. v. Haney, 1879, 127 Mass. 455. 


Com. v. Hartwell, 1880, 128 Mass. 
415. 


Com. v. Dunan, 1880, 128 Mass. 422. 


Com. v. Chiovaro, 1880, 129 Mass. 
489. 


Com. V. 
472. 
Com. Vv. Jeffs, 1882, 132 Mass. 5. 


Abbott, 1881, 130 Mass. 


Com. v. Barnacle, 1883, 134 Mass. 


215. 


Com. v. Pierce, 1884, 138 Mass. 165. 
Com. Vv. Robinson, 1888, 146 Mass. 


571. 
Com. v. Trefethen, 1892, 157 Mass. 
180. 


Com. v. Coy, 1892, 157 Mass. 200. 


Com. v. Holmes, 1892, 157 Mass. 233. 


Com. v. Robertson, 1894, 162 Mass. 
90. 
Com. v. Heden, 1895, 162 Mass. 521. 


Com. Vv. Brewer, 1895, 164 Mass. 
577. 
Com. v. Gilbert, 1895, 165 Mass. 45. 


Guilty of murder in first 
degree; exceptions overruled. 

Guilty of murder in first 
degree; exceptions overruled. 

Guilty of murder in first 
degree; exceptions overruled; 
petition for writ of error dis- 
missed. 

Guilty of murder in first 
degree; exceptions overruled. 

Indicted for murder; guilty; 
exceptions overruled. 

Indicted for murder; guilty 
of manslaughter; exceptions 
overruled. 

Indicted for manslaughter; 
guilty; exceptions sustained. 

Indicted for manslaughter; 
guilty ; exceptions overruled. 

Convicted of first degree 
murder; exceptions overruled. 

Indicted for manslaughter; 
guilty; exceptions overruled. 

Indicted for manslaughter; 
guilty; exceptions sustained. 

Indicted for manslaughter; 
guilty; exceptions overruled. 

Indicted as accessory to a 
murder; sentenced for mur- 
der in second degree, after 
plea of guilty to being acces- 
sory to murder in second de- 
gree, followed by motion in 
arrest of judgment. Motion 
overruled. 

Indicted for murder; guilty; 
exceptions overruled. 

Indicted for manslaughter; 
guilty; exceptions overruled. 

Indicted for manslaughter : 
guilty; exceptions sustained. 

Indicted for manslaughter; 
guilty; exceptions overruled. 

Indicted for murder; guilty; 
exceptions overruled. 

Guilty of murder in first 
degree; exceptions sustained. 

Guilty of murder in first 
degree; exceptions overruled. 

Guilty of murder in first 
degree; exceptions overruled. 

Guilty of murder in firsi 
degree; exceptions overruled. 

Indicted for manslaughter; 
guilty. On report, verdict to 
stand. 

Indicted for manslaughter : 
guilty; exceptions overruled. 

Guilty of murder in first 
degree; exceptions overruled. 
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97. 


99. 


100. 


101. 


102. 


104. 
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Com. V. Patrick Sullivan, 1896, 165 
Mass. 183. 


Com. Vv. Crowley, 1896, 165 Mass. 
569. 

Com. V. Crowley, 1897, 168 Mass. 
121. 


Com. v. O’Neil, 1897, 169 Mass. 394. 


Com. V. Krathofski, 1898, 171 Mass. 
459. 


Com. V. 
461. 


Williams, 1898, 171 Mass. 


Com. Vv. Chance, 1899, 174 Mass. 245. 


Com. v. Storti, 1901, 177 Mass. 339. 


Com. Vv. 
582. 
Storti v. Commonwealth, 1901, 178 

Mass. 549. 


Umilian, 1901, 177 Mass. 


Com. v. Nelson, 1901, 180 Mass. 88. 


. 


Com. Vv. Best, 1902, 180 Mass. 492. 


Com. V. Best, 1902, 181 Mass. 545. 


Com. V. Hughes, 1903, 183 Mass. 
221. 

Com. v. Ibrahim, 1903, 184 Mass. 
255. 

Com. Vv. Wong Chung, 1904, 186 


Mass. 231. 

Com. v. Johnson, 1905, 188 Mass. 
382. 

Com. v. Snell, 1905, 189 Mass. 12 


Com. v. Tircinski, 1905, 189 Mass. 
257. 


Com. v. Tucker, 1905, 189 Mass. 457. 


Com. v. Parsons, 1907, 195 Mass. 
560. 


Com. v. Min Sing, 1909, 202 Mass. 
121. 


Indicted for murder; guilty 
of murder in second degree; 
exceptions overruled. 

Indicted and convicted of 
manslaughter ; exceptions sus- 
tained. 

Retrial of No. 84. Guilty 
of manslaughter; exceptions 
overruled. 

Guilty of murder; excep- 
tions overruled. 

Indicted for murder; spe- 
cial plea overruled; excep- 
tions overruled. 

Guilty of murder; excep- 
tions overruled. 

Indicted for murder in first 
degree; convicted in second 
degree; exceptions overruled. 

Guilty of murder in first 
degree; exceptions overruled. 

Guilty of murder in first 
degree; exceptions overruled. 

Same case as No. 90: writ 
of error denied; also denied 
writ of habeas corpus. 

Indicted for murder; guilty 
in second degree; exceptions 
overruled. 

Guilty of murder in first 
degree; exceptions overruled. 

Same case as No. 94: mo- 
tion for new trial denied; ex- 
ceptions overruled. 

Indicted for murder; guilty 
in second degree; exceptions 
overruled. 

Indicted for murder in sec- 
ond degree; guilty of man- 
slaughter; exceptions over- 
ruled. 

Indicted for murder in sec- 
ond degree; guilty in second 
degree: exceptions overruled. 

Indicted for murder in first 
degree; tried for murder in 
second degree; guilty; excep- 
tions overruled. 

Guilty of murder in first 
degree; exceptions overruled. 

Indicted for manslaughter ; 
guilty; exceptions sustained. 

Guilty of murder in first 
degree; exceptions overruled. 

Indicted for murder in sec- 
ond degree; guilty in second 
degree; exceptions overruled. 

Four defendants guilty of 
murder in first degree; ex- 
ceptions overruled. 








105. 


106. 
107. 


108. 
109. 


110. 
af. 


112. 


114. 
115. 
116. 
by 
118. 
119. 


120. 


121. 


122. 


123. 
124. 


126. 
127. 
128. 
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Com. V. 
128. 


Howard, 1910, 205 Mass. 


Com. v. Rivet, 1910, 205 Mass. 464. 


Com. v. Richmond, 1911, 207 Mass. 
241. 


Com. Vv. Jordan, 1911, 207 Mass. 259. 


Com. Vv. Spiropoulos et al, 1911, 208 


Mass. 71. 


Com. Vv. Phelps, 1911, 209 Mass. 396. 


Com. Vv. Phelps, 1911, 210 Mass. 78. 


Com. v. Phelps, 1911, 210 Mass. 360. 


Com. v. Marshall, 1912, 211 Mass. 
86. 

Com. Vv. Spencer, 1912, 212 Mass. 
438. 

Com. Vv. Borasky, 1913, 214 Mass. 
313 


Com. v. Dorr, 1914, 216 Mass. 314. 


Com. Vv. Cooper, 1914, 219 Mass. 1. 


Com. v. Retkovitz, 1915, 222 Mass. 
245. 
Com. V. 
567. 


Wakelin, 1918, 230 Mass. 


Com. Vv. Russ, 1919, 232 Mass. 58. 


Com. v. Teregno, 1919, 234 Mass. 56. 


Com. Vv. Hassan, 1920, 235 Mass. 26. 


Com. v. Szezepanek, 1920, 235 Mass. 
411. 
Com. Vv. Feci, 1920, 235 Mass. 562. 


Com. Vv. Peach, 1921, 239 Mass. 575. 


Com. V. Scicchitani, 1922, 240 Mass. 
402. 


Com. Vv. Rollins, 1922, 242 Mass. 427. 
Com. v. Guillemette, 1923, 243 Mass. 


346. 


Indicted for murder ; found 
guilty in second degree; ex- 
ceptions overruled. 

Guilty of murder in first 
degree; exceptions overruled. 

Indicted for murder; found 
guilty in second degree; ex- 
ceptions overruled. 

Guilty of murder in first 
degree; exceptions overruled. 

Two defendants indicted for 
murder; one convicted in sec- 
ond degree; one of man- 
slaughter; exceptions over- 
ruled. 

Guilty of murder in first 
degree; exceptions overruled. 

Appeal from denial of mo- 
tion for arrest of judgment 
after rescript in No. 110. 
Order affirmed. 

Appeal from sentence im- 
posing death in No. 110. 
Judgment affirmed. 

Two guilty of murder in 
first degree; exceptions over- 
ruled. 

Guilty of murder; 
tions overruled. 

Guiity of murder; excep- 
tions overruled. 

Guilty of murder in first 
degree; exceptions overruled. 

Guilty of murder in first 
degree; exceptions overruled. 

Guilty of murder in first 
degree; exceptions sustained. 

Indicted for murder; tried 
on charge of manslaughter; 
guilty; exceptions overruled. 

Indicted for murder; guilty 
in second degree; exceptions 
overruled. 

Guilty of murder in first 
degree; exceptions overruled. 

Indicted for murder; tried 
on second degree; found 
guilty of manslaughter; ex- 
ceptions overruled. 

Guilty of murder in first 
degree; exceptions overruled. 

Guilty of murder in first 
degree; exceptions overruled. 

Indicted for manslaughter ; 
guilty; exceptions overruled. 

Guilty of murder in first 
degree; exceptions overruled. 

Guilty of murder in first 
degree; exceptions overruled. 

Indicted for manslaughter ; 
guilty: exceptions overruled. 


excep- 


>e~ 








129. 


130. 


-_ 


134. 


135. 


136. 


139. 


140. 
141. 


142. 


143. 


145. 


146. 
147. 
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Com. V. Dascalakis, 1923, 243 Mass. 
519. 
Com. Vv. Williams, 1923, 244 Mass. 


515. 
Dascalakis v. Commonwealth, 1923, 
244 Mass. 568. 


Com. V. Dascalakis, 1923, 246 Mass. 
; 2 


Com. V. Bedrosian, 1924, 247 Mass. 
578. 


Com. Vv. Vandenhecke, 1924, 248 
Mass. 403. 


Com. Vv. Vona, 1925, 250 Mass. 509. 


Com. Vv. Festo, 1925, 251 Mass. 275. 


Com. v. Caruso, 1925, 251 Mass. 362. 


Com. Vv. Gettigan, 1925, 252 Mass. 
450. 4 


. 
Com. v. Stewart, 1926, 255 Mass. 9. 


Com. Vv. Madeiros, 1926, 255 Mass. 
304. 


Com. v. Sacco, 1926, 255 Mass. 369. 


Com. Vv. Devereaux, 1926, 256 Mass. 
387. 


Com. V. Madeiros, 1926, 257 Mass. 
i. 


Com. V. 
9ro 


ovo. 


Mercier, 1926, 257 Mass. 


Com. v. Devereaux, 1926, 257 Mass. 


391. 


Com. Vv. Peterson, 1926, 257 Mass. 
473. 
Com. v. Sacco, 1927, 259 Mass. 128. 


Com. V. 
453. 


. on second degree; 


Gedzium, 1927, 259 Mass. 


Guilty of murder in first 
degree; exceptions overruled. 

Indicted for murder; tried 
found 
guilty of manslaughter; ex- 
ceptions overruled. 

Writ of Error in No. 129; 
exceptions overruled; judg- 
ment to stand. 

Motion for new trial in No. 
129 denied; exceptions over- 
ruled. 

Indicted for murder; found 
guilty in second degree: ex- 
ceptions overruled. 

Guilty of murder in first 
degree; exceptions overruled. 

Indicted for murder; found 
guilty in second degree; ex- 
ceptions overruled. 

Indicted for murder; guilty 
in second degree; exceptions 
overruled. 

Indicted for murder; guilty 
in second degree; exceptions 
overruled. 

Indicted for murder; guilty 
of manslaughter; exceptions 
overruled. 

Guilty of murder in first 
degree; assignment of errors: 
judgment on the verdict. 

Guilty of murder in first 
degree; exceptions sustained. 

Two defendants guilty of 
murder in first degree; ex- 
ceptions overruled. 

Three defendants guilty of 
murder in first degree; as- 
signments of error; excep- 
tions overruled; judgments on 
the verdicts. 

Same case as No. 140. 
Guilty of murder in first de- 
gree on retrial; motion for 
new trial denied; exceptions 
overruled. 

Indicted for murder; guilty 
in second degree; exceptions 
overruled. 

Motion for new trial in No. 
142. Denial of motion af- 
firmed. 

Indicted for manslaughter : 
guilty; judgment to stand. 

Exceptions arising on dec- 
nial of motion for new trial 
after rescript in No. 141; ex- 
ceptions overruled. 

Indicted for murder; guilty 
in first degree; assignment of 
errors. No error; judgment 
on verdict. 
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NOTES TO CHRONOLOGICAL LIST. 


16. The cases numbered 1,2 a 4, 5, 6, 7, 8, 12, 18, 14, 16, 18, 20, 22, 
23, 26, 27, 28, 29, 30, 31, 32, 33, 37, 44, and 46, totalling twenty-six in 
number were before the Supreme Judicial Court in its original trial 
capacity, rather than as an appellate or reviewing body. 

yA All cases tried on an indictment for murder up to and includ- 
ing No. 75 were tried in the Supreme Judicial Court, all of which 
came originally before the full bench, except Nos. 57-63 inclusive, 66, 
70, 71, and 75 which were tried before two justices. 

18. Beginning with case No. 76, capital cases, that is cases in 
which the indictment was for murder, without specifying the degree, 
were tried in the Superior Court. By St. 1891, C. 379, three justices 
were required to sit, and Nos. 76, 77, 78, and 79 were so tried. By 
St. 1894, C. 204, the requirement was lessened to two justices, under 
which all capital cases were tried up to and including No. 109. Cases 
in which the defendant was indicted for second degree murder only, or 
in which the district attorney nol prossed so much of the indictment as 
charged first degree murder, were not capital cases, and so required only 
one trial justice, instances of which are found in Nos. 97, 98, 99, and 
108. Under St. 1910, C. 555, Sect. 3, only one trial justice is required 
for capital cases, which took effect with No. 110. 

19. All cases tried on an indictment for manslaughter, except as 
otherwise specified in the chronological list, (see Nos. 17, 35 and 36) were 
tried originally in the Superior Court, and all of course before only one 
justice. 

20. In certain of the cases (Nos. 51, 62, 71, 75, 86, 87, 88, 114, and 
115) where the trial was on an indictment for mur he. the report merely 
set forth that the verdict was guilty without setting forth the degree. It 
is believed that in all those cases, the verdict was guilty of murder in 
the first degree, and it has so been assumed in the summary. 

21. By St. 1925, C. 279, affecting indictments returned on and after 
September 1, 1925, the method of bringing homicide cases for review to 
the Supreme Judicial Court, was changed from the bill of exceptions to 
appeal and an assignment of errors based on a transcript of the evidence. 
The first case to come up for review under that method was No. 139. 


RULES OF BOARD OF BAR EXAMINERS. 
AMENDMENT TO RULE IV. 


Rule IV is hereby amended by adding to the list of subjects 
the following :— 


**Legal History’’—(See Note). 


Nore :—Questions upon the subject ‘‘Legal History’’ will 
relate to the origin and history of the Common Law and the Law 
Merchant; the Constitutional History of the United States and of 
Massachusetts ; the general matters connected with the history of the 
statutes and of the Courts of Massachusetts. 


Some familiarity with legal literature and with the names of 
the great law writers and judges i is expected. 


Approved by Supreme Judicial Court to take effect and have 
force in this Commonwealth September 1, 1928. 











